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FED ERA L TOR T CLAIMS AMENDM ENTS
WED NE SD AY , MAR CH  27,  197 4

H ouse of R epresentatives,
Subcommittee on Claims

and G overnmental R elations, 
of the Committee on ti ie  J udiciary,

Washington, D.G.
The subcommittee met at 10:15 a.m., pursu ant to notice, in room 

2237, Rayburn House Office Building, Hon. Harold  D. Donohue 
[chairman of the subcommittee] presiding.

Pres ent : Representatives Donohue, Danielson, Butle r, and Moor­
head.

Also pres ent : William P. Shattuck, counsel; and Alan  F. Coffey, Jr., 
associate counsel.

Mr. Donoiiue . L et’s get  this meeting star ted.
We have on our agenda H.R. 10439, to amend tit le 28 of the  United 

States Code to provide for  an exclusive remedy against the United 
States  in suits based upon actual remissions of U.S. employees and for 
other purposes.

[The bill referred to follows:]
(1)
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93d CONGRESS 
1st Session H. R. 10439

IK  TH E HO US E OE REPR ESE NTA TIV ES 

S eptember 20,1973

Mr. Rodino (fo r himself and Mr. H utchinson) introduced the following bill; 
which was referred to the Committee on the Judiciary

A BILL
To amend title 28 of the  United States Code to provide  for an 

exclusive rem edy  again st the  Uni ted  State s in suits  based 

upon acts or omissions of United Sta tes employees, and  for 

other purposes.

1 Be  it enacted by the Sen ate  and House  of  Representa-

2 tives of  the Uni ted Sta tes of Am erica in  Congress assembled,

3 Th at  section  1346 (b) of title  28,  Uni ted  States;  Code is

4  amended by striking the  period at  the  end of the  section

5 and addin g the  following : or where  the  claims'Sounding

6 in  tor t for money damages arise  und er the  Constitu tion or

7 sta tute s of the Un ited States, such  l iabi lity to be determined

8 in  accordance with applicable Fed era l law .”

I
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Sec . 2. Section 2672 of t itle  28,  Un ited States Code, is. 

amended by  insert ing  in the  firs t parag rap h the following 

language after the  wor d “occur red”  and ; before the  colon : 

“, or where the claims sounding i n to rt for money  damages 

aris e under the Constitu tion or  s tatu tes  of the  Un ited States, 

such liabili ty to be determined in accordance  w ith  applicable  

Fed era l l aw”.

Sec . 3. Section 2674 of ti tle  2 8, Un ite d States Code, is 

amended  by dele ting  th e first- pa rag rap h and substitu ting  the  

followi ng:

“ The U nited States shall be liable  in accordance w ith  th e 

provisions of section 134 6 (b) of this  title , bu t shal l no t be 

liable for in terest  prio r to j udg ment or  for  pu nitive damages : 

Provided, Th at  for claims arising under t he  Cons titut ion or. 

statutes  of the  Un ited States, recove ry shal l be res tric ted  to 

actu al damages and , where  app rop ria te, reasonab le compen­

sation for gen era l damages no t to exceed $5 ,00 0.” .

Sec . 4.  Sec tion  2679 (b ) of titl e 28 , Un ited Sta tes 

Code, is ame nded to  read as fo llow s:

“ (b)  Th e rem edy  aga ins t the  Un ited Sta tes  prov ided  

by  sections 1346 (b ) and  2 672 of this  title  for inj ury or loss 

of pro per ty,  or per son al in jur y or  dea th caused by  the  

neg ligent or wrongfu l ac t or  omission of an y employee of 

the Governm ent 'while, act ing  within the  scope of his em­

ploy men t i s exclusive of a ny oth er civil act ion  or proceeding
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3

1 aris ing out of or rela ting  to the same subject ma tte r against

2 the  employee whose act or omission gave  rise to the  claim,

3 or against the estate of such em ployee.” .

4 Sec . 5. Section 2679 (d) of title  28,  United State s

5 Code, is ame nded by inse rting in the  fi rst sentence the  words

6 “office or”  between “scope of his”  and  “employment.” .

7 Sec . 6. Section 2679 (d) of titl e 28,  Unit ed States Code, 

8. is amended by delet ing the  second sentence and substitut ing 

9 the  following: “A fte r remova l the  United  States shall  have

10 avail able all defenses to which it would have  been ent itled if

11 the  action had origina lly been  commenced again st't he  Uni ted

12 States under the Federal  Tort Claims Act. Should a United

13 States distric t cour t dete rmine on - a hea ring on a motion to

14 rem and  held before a tria l on the merits tha t the employee

15 whose  act or omission gave rise to the  suit was no t acting

16 within  the scope of his office or employment, the  case shall 

37 he remanded to the Sta te cou rt: Prov ided , That, w here such 

18 a remedy is prec luded  because of the  availabil ity of a  rem edy 

•19 thro ugh  proceedings for compensation or othe r benefits from

20 the  United  Sta tes  as prov ided by any other law, the  case

21 shall be dismissed, but in that  eve nt the running  of any

22 limitation  of time  for commencing, or filing an  application

23 • or claim in, such proceedings for compensation  of oth er bene-

24 fits shall be deemed to hav e been  suspended dur ing the

25 pendency of the civil ac tion  or proceeding under this section.” ,
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4

1 Sec. 7. Section 268 0 (h) of tit le 28,  Uni ted States Code,

2 is amended to read  as follows:  “A ny  claims aris ing out  of

3 libel, slander, misrepresentation, decei t, or inter ference wi th

4  con trac t rights .” .

5 Sec. 8. Section 4116  of t itle 38, Un ited States Code, is

6 repealed , as of the effective date  of this Act .

7 Sec. 9. Section  223 of title  I I  of the  Pub lic He al th

8 Service Act  (58  Sta t. 682 , as added by section 4 of the  Act

9 of D ece mber 31, 1970 , 84 Sta t. 187 0 (42  U.S .C. 2 3 3 )) , is

10 redesig nate d as section  224 and is amended to re ad as  fol lows:

11 “authority of secretary of designee to hold iiar m-

12 LES S OR PROVIDE LIA BIL ITY  INSURANCE FOR ASSIGNED

13 OR DETAILED -EMPLOYEES

14 “Sec. 224 . The Secre tary  of Health, Education, and

15 Welfare , the  Sec reta ry of Defense, and  the  Adminis trator of 

1G Ve terans’ Affairs,  or the ir designees may, to the  extent-

17 deemed appropriat e, hold  harmless  or provide liabi lity insu r-

18 ance  for .any officer or employee  of the ir respective  depart’

19 -ments or  agenc ies for .damage for personal injury, including 

-20 death  or prop ert y damage,-  negl igen tly caused by- an officer 

21- or. employee while  act ing  within  the  scope of his office or  

22: employment  and. as a result  of the  perfo rmance  of medical,

23 surgical, den tal, or rel ated functions, including the  conduct

24 of. -clinical studies  or inves tigat ions, if such  employee  is

25 assigned to a foreign country  or deta iled  to oth er th an  a

33 -S20— 74----- 2
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1 Fe de ral  age ncy  or inst itut ion,  or if the  circum stances arc

2 .such as .are like ly to prec lude  the  remedies of thi rd persons

3 aga ins t the  United  State s descr ibed in  section 2679 (b)  of

4  tit le 28 , for such damage o i'injury.” .

5 SEC^lOLThis A ct  shal l become effective on the  fir st day

6 of the  th ird  month  which  begins following the  date of its

7 ena ctm ent  and  shall apply  to only those claims accru ing on

8 or  a fter the  effective date .

Mr. Donohue. We are pleased to have with us the Honorable Irving 
Jaffe, the A cting  Assistant Attorney General of th e Civil Division of 
the Depar tment  of Justice for the purpose of having  his views 
presented.

TESTIMONY OF IRVING JAFFE,  ACTING ASSISTANT ATTORNEY
GENERAL, CIVIL DIVISION, DEPARTMENT OF JUSTICE; ACCOM­
PANIED BY JOHN G. LAUGHLIN, CHIEF, TORT SECTION, CIVIL
DIVISION, DEPARTMENT OF JUSTICE

Mr. J affe. Mr. Chairman, I appreciate the opportunity to appea r 
before this subcommittee on behalf of the Department of Justice to 
testify  on H.R. 10439.

The under lying purpose of this bill is to provide an exclusive remedy 
against  the United States under the Federa l Tort Claims Act for 
claims for money damages arising out of the performance of official 
duties by Federal employees and to immunize these employees from 
personal liabil ity for acts performed within the scope of their Fed­
eral employment. The  bill also provides th at the  remedy and waiver of 
immunization provided by the Federal Tor t Claims Act encompasses 
claims for money damages aris ing under the Constitution o r statues of 
the Uni ted States.

Mr. Donohue. Might I  inte rrupt you at  tha t point, Mr. Jaffe, i f you 
don’t mind.

Mr. J affe. Yes, sir.
Mr. Donohue. What is the meaning of tha t language, “encompasses 

claims fo r money damages a rising under the Constitution or statutes 
of the  United States .”

Mr. J affe. Mr. Chairman, (he case of Bivens against the United 
States modified the doctrine tha t we had at the ba r in the Matteo case. 
In that  case, if you recall, we believe that  employees would be insulated 
from even a t rial  of an action if they were acting  within—out of the 
perimeter of their  duties. In the Bivens case the Supreme Court said
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tha t the B ar again st Matteo did not app ly if there was an invasion of 
the Constitution. We believe th at as long as we are going to be sued 
for that it  ought to be included in the statute  expressly.

Mr. Donohue. Thank  you.
Mr. J affe. To assist the subcommittee, I  would like to  give a brief 

synopsis of each section of H.K. 10439.
Section 1 amends section 1346(b) of title  28 of the United States  

Code to extend the exclusive jur isdiction of the U.S. distr ict courts to 
include claims sounding in tor t arising under  the Constitution and 
statutes  of the United States. This section also provides tha t the 
liability of the United  States is to be determined in accordance with 
applicable Federa l law. Because of the cause of action arises unde r the 
Constitution or a Federal  statu te, Federal law must necessarily control 
and would, of course, be declaratory of the decisional law as i t now 
exists.

Mr. Donohue. Wh at is meant by that?
Mr. J affe. We do know what Federa l law means or we will know or 

should know on the basis of past precedent from established decisions 
of the courts. The liability  or whatever the interpreta tion is of the 
Federa l statu te we will get from the Federal court, if not in the tort 
context, then in other context. So we feel tha t any tort  should be de­
termined in accordance with the decisional law of the interpretation  of 
those statutes.

The current reference in 28 U.S.C. 1346(b) to the law of the  place 
where the act or omission occurred will continue to apply in other  tor t 
situations which arise under Sta te law.

Mr. Donohue. Would  you explain that?
Air. J affe. Yes. When we have an ordina ry tor t we don’t have any 

Federal laws which define the torts that normally occur, but State laws 
do. The United States , as though it were a priva te par ty, is held ac­
countable under existing law in  accordance with State law concepts, 
but tha t is because the torts  are defined in the States. No State , I 
would imagine, would define a tor t as it arises under a Federal statu te 
or may arise under the Federal statute or the Constitution. So i f we 
didn ’t put in the provision for Federa l law we would have the pro­
vision in 1346(b) which would apply State  law principles which do 
not exist in inte rpre ting  a tor t which arises under  the Federa l Con­
stitut ion or Federal statute. That is really clari fying  rath er than 
changing anything .

Mr. Donohue. Well, when the  claim arises under the provision of 
the Constitution or a Federal statu te and it is tried , would the rules of 
evidence existing in the S tate court apply?

Mr. J affe. Well, tha t is a somewhat different problem because these 
cases would be tried in the Federal distr ict courts and the Federal dis­
trict courts do have their own rule of evidence, and the rules of evi­
dence that  would apply would be the forum, namely, the Federa l dis­
tric t court, and is even today. They are the Federal rules of evidence 
which apply.

Section 2 of the bill amends section 2672 o f title  28 of the United  
States Code to provide additionally for the administrative adjustm ent 
of claims arising  under  the Constitution or statutes  of the United 
States and provides tha t the liabil ity of the United  States for such
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claims shall be determined in accordance with applicable law. Tha t is  
also a housekeeping provision if they are adding a new cause of action, 
so to speak, then we do want them to be submitted adminis tratively  the 
same way that other tor t claims are now submitted.

Section 3 of the bill amends section 2674 of title  28 of the United 
States Code so as to provide a measure of damages for  claims arising  
under the Constitution or s tatutes of the United  States by providing 
unlimited recovery for actual damages sustained, and by permitting  
where appropriate , additional reasonable compensation for general 
damages, such damages not to exceed $5,000.

Mr. Donohue. Would you explain that ?
Mr. J affe. Yes.
Under existing law the U nited  States is not liable for  punitive dam­

ages, for example, and tha t is not being changed. When we talk of 
actual damages we are speaking of the  type of damages tha t a rc sub­
ject to proof such as hospita l bills, medical expenses, loss of earnings, 
those elements which lend themselves to proof when we speak of gen­
eral damages, while not punitive, are usually assessed for such vague 
things as pain and suffering, damage to reputation  unless it can be 
established—I am not talking about damage to business, for  example, 
which may be subject to actual show, but those elements of  damages 
which do not lend themselves to  mathematical  computation.

Mr. Butler. Mr. Chairman.
Mr. Donotiue. Mr. Butler.
Mr. B utler. Is there precedent for making this kind of a designa­

tion of damages as actual damages and general damages in legislation ?
Mr. J affe. I  can’t answer tha t with  respect to legislation. Judicia lly 

they may have the distinction between actual and general damages. 
The word “actual damages” is used in the Federal Tor t Claims Act 
now, but not the word “general.”

Mr. B tttler. The actual damages as presen tly contemplated by the 
Federal  Tort  Claims Act has been inte rpreted judicia lly, I  judge. Does 
tha t in terpreta tion  not include what you also include here as general 
damages, or are we adding something to what is entit led to be recov­
ered under  the Federal Tort  Claims Act as i t now exists?

Mr. J affe. General damages have been recoverable under  the Fed ­
eral Tor t Claims Act as it now exists. We are try ing  to limi t the 
amount of recovery for general damages, no t for actual damages.

I can explain where we got the figure, too.
Mr. Butler. All right . I am quite sure there is a basis fo r that, but 

I want to c larify in my own mind how clearly existing legislation or 
existing case law define the distinction between actual damages and 
general damages as you use it in this  proposal.

Mr. J affe. Exis ting case law does distinguish between actual 
damages and general damages, so it is a workable standard.

Mr. Butler. All right. Now, let us take the situation of an o rdinary 
personal inju ry situation. Actual damages, I  judge, are out of  pocket 
expenses ?

Mr. J affe. Yes.
Mr. Butler. Would loss of wages be an actual damage or general.
Mr. J affe. Actual.
Mr. Butler. Would loss of prospective wages be an actual damage 

or general damage ?
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Mr. J affe. Tha t is where we get into the  hairline  area. It  would be 
actual to the extent it is  speculative, it  might be general.

Mr. B utler. Well, there is so much gray area in th e law, every bit of 
law. Of course, tha t is how lawyers make a living. So I understand why 
we have to keep those things in the law, but to write  in the law de­
liberately  a vague term like ‘‘general damages” concerns me. Bu t I  am 
not expert enough to criticize it  except to say I would like to have some 
assurance from you t ha t we are not stepping in to a  very creative and 
gray area when we really don’t need one, and up to now I am not really 
very much reassured by what you said.

Mr. J affe. Let me say this. We are not creating any new gray areas. 
The general damages, as we use the term and as the courts use the 
term, have been allowed under the Federal Tor t Claims Act now. It  
comes under  the te rm of pain and suffering, which can’t be measured 
by any documentary type evidence. I t can’t be measured in terms of 
dollars.

Now, fu ture  earnings to the extent tha t it  can be demonstrated , and 
there are rules of  damages that apply to that, are recoverable as actual 
damages, not general damages.

Where a person has been out of work is a direct result of damages 
for 1 or 2 months, there is no question about the actual damages. When 
a person has a permanent in jury,  for example, and is going to affect his 
ability  to continue in  the occupation in  which he was engaged at the 
time of the injury, and then we begin to measure what his loss of 
future earnings are, tha t is sometimes subject to a reasonable type of 
computation and then it would become actual damages.

If  we are going to speak, however-----
Mr. Butler. I f the guy had never had a job before, if you caught 

him before he had any earning capacity developed, would we not be 
dealing with a general damage, in which case we may have a person 
who is totally disabled for  the  rest of h is lif e and yet he is limited to 
$5,000. Are we running into t ha t problem ?

Mr. J affe. I  am advised, and I should have introduced him, John 
Laughlin, Chief of the T ort  Section in the Civil Division, tell s me i f 
we have an 18-year-old college student who has never earned any 
money yet is injured to the point where his future earnings are going 
to be cut off, let us say he is not severely injured or injured to an extent 
where his earning  capacity will necessarily be reduced, that  we do have 
case law tha t indicates that  is subject to a certain type of computation 
as actual damages.

Mr. Butler. Thank you.
Mr. Donohue. Expla in, will you, Mr. Jaffe, the limitation of $5,000.
Mr. J affe. We picked the figure of $5,000, Mr. Chairman, because 

in a statu te which we consider comparable to this type of damages 
which is now on the books, tha t for unjust imprisonment which ap­
pears in ti tle 28, where a man is convicted, sentenced for a crime and 
is late r found to be innocent of that crime, the damages to which he is 
given a cause of action are limited to $5,000. That is the type o f dam­
ages which we thought was comparable to this, and we thought  we 
would keep the same figure.
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We .are not locked into t ha t figure if anyone thinks th at is too low. 
As a matter of fact, we have urged some years ago tha t the other 
statu te be increased in light of the  length of time that it had been on 
the books. We are merely trying to be uniform to tha t in this par­
ticu lar case.

Mr. Donohue. You say tha t suffering would come under the cate­
gory of general damages?

Mr. J affe. Yes.
Afr. D onohue. Let’s assume a person is involved in an accident in­

volving personal injuries, and they are of such a nature to continue 
for montns and months and months, and he has the type of  injury  tha t 
is accompanied bv considerable pain and suffering. Under the 
language, as I read it, tha t would come within the classification of 
general damages. It  states here tha t he could not recover any more 
than  $5,000.

Mr. J affe. Well, first I  want to clarify one thing . This limitation 
only relates to constitutional—only to the  cause of action tha t is now 
given for torts arising  under  the Constitution or Federal statute. It  
does not  al ter the r igh t to recover general damages where he is struck 
by a Postal Service truck, for example, o r where the injury is sus­
tained under any circumstance, say under a State tort law which is 
applicable. This only relates to  the constitutional Federal t ort  type of 
action. The illustra tion tha t you give, it  would seem to me, Mr. Chair ­
man, would encompass actual damages more than general damages 
except for the extent of the pain and suffering you mentioned.

Mr. Donohue. We ll, I  have  in mind a sit ua tio n where a law en­
forcement officer would, in the course of h is duties, go into a person's 
home and committed an assault  and battery. That would come under 
the Tort Claims Act as we are try ing  to amend it.

Mr. J affe. Yes.
Mr. Donottue. But it  would be primarily a violation of, say, his con­

stitut ional  rights.
Mr. J affe. Yes.
Mr. Donohue. Supposing he was injured in the course of tha t viola­

tion by the law enforcement officer and his injuries were such as to in­
capaci tate him for a long time and the injuries were accompanied by 
pain and suffering. Under  this provision he could not recover any more 
than  $5,000.

Mr. J affe. For  the pain and suffering. He would recover all the ac­
tual  damages for the length  of time he was out for his medical ex­
penses.

Mr. Donohue. Apa rt from the actual damages?
Mr. J affe. Yes.
Mr. Donohue. Actual damages are analogous to  speculative dam­

ages with respect to State  courts.
Mr. J affe. Yes.
Mr. Donohue. Bu t sti ll he would be limited to $5,000 in the case I 

cited ?
Mr. J affe. I  am reminded tha t even th at  may arise under the Con­

stitution , it would also arise under a S tate  to rt law of  an assault and 
batte ry which we are waiving and we are not limiting it under those 
circumstances. In other words, this only relates to a cause of action
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tha t arises under  the Constitu tion or Federa l statutes. If  it arises 
under assault and battery, which is a S tate law tort,  then this  does not 
limit-----

Mr. Donohue. But under existing  law in tort claims the person 
would not have any cause of action.

Air. J affe. Against the United States. He has one against the 
officer.

Mr. Donohue. Do you have any questions?
Air. Danielson. Yes, I  have.
Appropos your last response, an action against the U.S. Govern­

ment would be separate and apart  from his action against the in­
dividual officer of the U.S. Government?

Mr. J affe. Well, our proposal is to make it exclusive so his sole cause 
of action would be against the United States. But his cause of action 
against  the United States would not rise only out of the Constitution 
or Federa l statute. li e would cause an action based upon the assault 
by the  individual employee, in which case the actual damage and the 
general damage limitation, that is the general damage limitation , 
would not apply.

Mr. D anielson. He would no longer have a cause of action against 
the individual officer.

Mr. J affe. That is correct.
Mr. D anielson. But onlv aga inst the U.S. Government?
Mr. J  affe. That is correct.
Mr. Danielson. And the major damage—the potent ial damage 

would be limited to actual or special damages plus general damages in 
an amount not to exceed $5,000 ?

Mr. J affe. Well, no. W hat I am try ing  to sav, if his cause of action 
arises solely out of the Constitution  and Federal statute  cause of action 
tha t we propose to give, then he would be limited in the general dam­
ages to $5,000. I f his cause of action arises out of a State to rt law such 
as assault and ba ttery, then t ha t limitat ion doesn’t apply. We are waiv­
ing that, as I understand the thru st of this.

Mr. Danielson. I guess where I am hung up here, you talk  about 
claims aris ing under the Constitution or statu tes of the Un ited States. 
I would assume under the Constitu tion of the United States  assault 
and battery is covered, an officer of the U.S. Government not having 
any r igh t to beat up on an ordinary citizen. I  am just kind of wonder­
ing where you find the distinct ion under  o ur civil righ ts which are 
guaranteed us by the Constitution. Aren’t almost all these intentional 
torts  forbidden by the Constitution?

Mr. J affe. We have no Federal common law of torts.
Air. D anielson. That is correct. You are right  in th at regard.
Mr. J affe. So th at as I  see the thrust  of the questions of the chair­

man and you, what you are really saying is tha t where we have a con­
stitutional violation it will invariably involve one of the t orts  we are 
waiving, false arrest,  malicious prosecution, or assault and battery, 
and whether the general damage limitation applies to that waiver 
when the United States is made a party.

Mr. D anielson. Well, I  don’t know. I  am groping for a litt le infor­
mation here.

Mr. J affe. As a matter of  fact, Air. Congressman, I th ink I am grop­
ing at the  moment, too.
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Afr. S hattuck. Would it be possible to ple ad  b oth , a sse rt a cause of 
act ion  u nd er  t radi tio na l to rt  a nd  und er  co ns tituti onal to rt  and  recover 
fo r both?

Air. Danielson. I  am af ra id  it  wou ld wo rk th e othe r way. I  am 
af ra id  alm ost e ve rything  wou ld be cons titut ion al and, there for e, an y­
th in g would  be l imited to  $5,000.

I have in min d, le t’s suppose— I  th in k we are all mindful  of wh at  
you  cou ld call an unr eas onable search  an d seizure. T hat is forbidden 
by th e Co nstituti on , alt ho ug h we hav e a stat ut or y law  and no Fe d­
era l common law  and we ma y no t ha ve  a Fe de ral stat ut e law,  I  am 
no t ce rta in , bu t ce rta inly  o ur  C onsti tut ion  does pr oh ib it unreasona ble  
sea rch  an d seizures , and I th in k it  is rea son abl e to  ru le  these wou ld 
be—I  am n ot  be ing  c rit ica l, I  am tr y in g to  reach  so me thing  we wou ld 
pu t a maxim um  gen era l damage of  $5,000 recovery here .

Mr. J affe. I  am tol d wh at  we h ave  i n mind  fo r a co ns titut ion al  or  
Fe de ral sta tu or y to rt  would  be , fo r e xam ple , in  th e Bivens  case where 
there was no assaul t, no per son al in ju ry . Th ere  was  an allege dly  un ­
lawf ul  sea rch  and seizure. In  othe r words,  t he y en ter ed  a dw ell ing  or  
house un de r no-knock  circ umstan ces , pe rhap s infl icted some p rope rty  
damage on the doorway, I  am no t certa in,  and the n we wou ld hav e 
general  dam age s lim ited to  the $5,000. W e are  not ta lk in g about, and 
we wou ld have a sim ila r t h in g in  false ar rest,  f or  exam ple , where you 
are no t ta lk in g of personal  in ju ry  to  the  m an. You are  ta lk in g abo ut 
an in ju ry  t o repu tat ion,  say.

Air. Danielson. L et  me giv e you, if  I  m ay,  a n exa mple th at is v ery  
imme dia te in my mi nd  because I  have been requ ested to  p ut a p riv at e 
bill on it.

We have a sit ua tio n in so uthe rn  Cal ifor ni a which  t he  U .S.  di str ic t 
co ur t a mo nth  ago  set asi de  a convic tion , judg men t of  convict ion,  
vacat ed  a sentence, a sit ua tio n in wh ich  a  State , or  m ayb e c oun ty, bu t 
at  lea st non-F edera l police officer, fo rged  a fin ge rp rin t which  in tu rn  
was  used  to  obtain the  convic tion  of  a per son  who sp en t 2 ^  years  in 
Fe de ra l pris on.  Now, it  was t he  St ate officer who ac tual ly  commit ted, 
sha ll I  s ay, the int en tional to rt , however,  he w as con vic ted  in t he  U.S. 
di st rict  co ur t an d h as pu t 2i/> years in  pr ison.

Would th at  not  be re str ic ted  here to th e $5,000, hi s genera l da mages  ?
Air. J affe . If  it h ad  been a F edera l officer who did it.
Air. Danielson. I t  was a Fe de ra l co ur t t ha t con vic ted  him , the ac­

tio n was br ou gh t i n Fe de ral court..
Air. J affe . O ur  t or ts  are only tho se com mitted un de r the the ory of  

respondeat superio r und er  th e F ed eral  Government .
But  I  th in k I can answ er yo ur  question by  ass um ing  ins tea d of  a 

St ate officer who f org ed  the  f inge rp rin t it  was a F ed eral  officer.
Air. Danielson . He. was a witness in  the Fe de ral  pro secutio n, bu t 

he happened to  be a St ate or  county officer.
Air. J affe. T hat  t o rt  would  no t be covered  un de r the Fe de ral Tor t 

Cla ims Ac t in any event, even  wi th or  w ith ou t thi s.
Air. Danielson. A nd  t he  $5,000 l im ita tio n here wou ld no t app ly.
Air. J affe. I t wou ld ap pl y ha d it been a Fe de ral officer, bu t wh at I  

ha d pointed  o ut before , t ha t is where we h ad  picked  t he  $5,000 figure.
Air. D anielson. Because of  the  Cou rt o f Claim s------
Air. J affe. Because of  th e lim ita tio n and the dam age s th at are  

au tho riz ed  fo r an u njus t co nvictio n, w hic h is one  of  the causes o f ac tion
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tha t he would sue for. There he is limited to $5,000, assuming it was an 
unjus t conviction based upon innocence, which this would be.

Mr. Danielson. For the purpose of argument, we have to assume 
that?

Mr. J affe. Yes.
Mr. Danielson. All right. I  unders tand here.
It  would seem to me th at as this bill is dra fted , this provision here 

would probably limit the general damage recovery of $5,000 in just 
about every situation, I would think. I can’t think of where it 
wouldn’t.

Mr. J affe. Well, I think i t would not i f there were physical injury, 
for example, because tha t would be an assault and battery. We also 
have pain and suffering which is general damages. And if it is such 
tha t the pain and suffering would amount, let us say to more than 
$5,000, it would have to be a pre tty serious in jury  even under today’9 
high judgments, the fact t ha t he had a bloody nose or black eye prob­
ably wouldn’t call for more than  $5,000 without the limitation.  It  
would have to be a pretty serious injury anyway to go beyond that . 

Mr.  Danielson. Thank you.
Air. Donohue. Let  me ask you this. We are talking about a constitu­

tional t ort  or U.S. sta tutory tort. Is there such a thing?
Mr. J affe. As a statutory tort ?
Air. Donohue. And a const itutional  tor t ?
Air. J affe. Yes, I believe there are.
Air. Donohue. If  tha t is so, would not our Government claim 

sovereign immunity?
Air. J affe. That is precisely that what are waiving here under the 

Federal  Tor t Claims.
Air. Donohue. At the present time?
Air. J affe. At the present time we have a s tatutory exemption for 

it th at is not a consti tutional o r statu tory tort, but most of those would 
arise under exemptions.

Air. Donohue. That  is the reason we have the Tort Claims Act.
Air. J affe. Right.
Air. Donotiue. Proceed.
Air. J affe. Section 4 of the bill amends section 2679(b) of title  28 

of the United States Code to extend the present exclusiveness of the 
Tor t Claims Act remedy to include all Government officers and em­
ployees. Under  existing law, only Government motor vehicle operators 
and medical and paramedical personnel of  the A êterans’ Admin istra ­
tion and the Public Heal th Service are personally immune from suit 
and civil liability  for acts perfo rmed while in the scope of their  Fed­
eral employment.

Air. Donohue. Would you mind if I inte rrupt you again?
Ah’. J affe. Yes.
Air. Donotiue. Congressman Wiggins, do you have a statement  that 

you want to put in the record, or would you want to make a statement?
Air. W iggins. I  do not have a prepared statement, but I would like 

to make a statement whenever you recognize me.
Air. J affe. Section 4 of the bill amends section 2679(b) of title  28 of 

the United States Code to extend the present exclusiveness of the Tort 
Claims Act remedy to include all Government officers and employees. 
Under  existing law, only Government motor vehicle operato rs and 

33 -8 20 — 74----- 3
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med ical  and  par am edi cal personnel of  the Ve terans ’ Ad minist rat ion 
and the Public Hea lth  Service are  per son ally imm une from su it and 
civi l lia bi lit y fo r acts  pe rfo rm ed  while in the  scope of  thei r Federal  
employme nt.

I would like  to  i nd ica te there  was a n inad ve rte nt  omission from th is 
bil l in  section 4. Wo sho uld  h ave  in cluded , as we did  elsewhere, in line  
24 af te r the  word “scope of  his ,” we should  have included “office or  
emplo ym ent” to  confo rm it  to the same phrase olo gy th at  is used  
throug ho ut .

Sec tion  5 of  the  bill  is a  technical  a mendm ent  des igned to m ake clear 
th at  the  scope o f the Tort  C laim s A ct remedy extends  to  officers of the  
Government, as well as employees . That  is merely  again  ad ding  the 
words  “office of” a ft er  “h is emp loy ment.”

Mr. Donohue. A re officers now classed as em ployees?
Mr. J affe. Th ey are  in ti tl e V. The Feder al To rt  Cla ims  Act has  i ts 

own def init ion of  “em ploy ee,” an d we fe lt th at  ra th er  t ha n have any 
am big uit ies  ari sin g wi th  resp ect  to it, it  should inc lude any  person  
ac tin g eit he r wi thi n th e scope of  his  employment  or  the  scope of  his 
office, so we don’t get  into th at  k ind  o f a techn ica l dispute.

Mr. D onotiue. Pro ceed.
Mr. J affe. Sect ion 6 of  t he bill ame nds  section 267 9(d ) of tit le  28 

of  the  Un ited State s Code  so as to include lan guage des igne d to make 
cle ar th at  in  a s uit  or ig inal ly  commenced aga inst an officer or employee 
of  t he  Gov ernment fo r which a rem edy  e xist s un de r the  F ed eral  Tor t 
Cla ims Ac t, the Un ite d St ates  m ay asser t and establ ish  such defenses  
to  the suit as wou ld have been ava ilable  to  it  ha d the su it or ig inal ly  
been  commenced ag ains t the  Un ite d Sta tes . Th us , un de r ex ist ing  
deci sional law, Fe de ral employees in ju re d as an inc ide nt of th ei r Gov­
ern men t employment  a nd  who are  e nt itl ed  t o the bene fits pro vid ed by 
th e Federal  Em ployee s Comp ensatio n Ac t are  r es tri cte d to  these com­
pen sat ion  rig ht s and  may no t sue the  U ni ted  State s un de r the  F edera l 
Tort  Cla ims  A ct. Simila rly , m ili ta ry  personnel who sus tain in ju ry  as 
an  inc ide nt to  th ei r m ili ta ry  service may not sue th e Un ite d State s 
un de r the  Federa l To rt  Cla ims Act. Th e p roposed wo rding  will assu re 
preserv ati on  of  these type s of  defe nses as well as othe r sta tu to ry  de­
fenses pe culiar to  the  Fe de ra l T or t C laim s Ac t.

Sec tion  7 o f the  bill  ame nds  sect ion 268 0(h ) of  ti tle 28 of t he Un ite d 
St ates  Code so as to  e lim ina te the prese nt sovereign im mu nity of  t he  
Uni ted State s fo r cla ims ar isi ng  out  of  “a ssault , ba tte ry , fal se im ­
pri sonm ent, fals e ar re st,  malic ious prosecutio n, and abuse o f p roce ss.” 
By  reason of  the exc ept ions conta ined in section 26 80 (h), a cit ize n’s 
rem edy  fo r thes e type s of  specified  to rt s has  he ret ofo re been only 
ag ains t th e ind ividual whose conduct  gav e rise  to the c laim. T he mo di­
fica tion  of thi s s ection b y t he  bil l enl arg es the  w aiv er of immu nity and 
provide s a Tor t Cla ims  Act  rem edy  fo r the  typ es of  to rt  most fr e­
qu en tly  a ris ing out o f a cti vit ies  o f F ed era l law e nfo rcement officers.

As  you  know, since  the in tro du ct ion of  H.R.  10439. the Hou se of  
Re pre sen tat ive s on Marc h 5.1974. clea red fo r the  Presid en t H.R. 8245 
which  a mended R eorgan iza tio n Pl an . No. 2 o f 1973. T hat  bill has  since 
been  signed  into law  on Marc h 16, 1974, an d is known as Publi c Law 
93-253.

Mr.  Donohue. Le t me ask  you th is : In  the eve nt th a t we pass the  
bil l before  u s, wh at effect would th at hav e on the bil l th at  we passed 
which was signed  in to la w on March 16,1974?
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Mr. J affe. I t  would  exten d it. I t  w ouldn ’t al te r it. I t  w ould m ake  it  
more—as I  am go ing  to ind ica te—we are ad ding  t o th at  l aw fea tur es  
th at  we are  pro posin g here . We are  no t lim iting  i t, fo r exam ple.  Our  
pro posal  does not lim it it  only to Fe de ra l investi ga tiv e and law en­
forcem ent  officers.

Th e ex ist ing  bill  conta ins  no mo netary lim ita tio n fo r gen era l dam­
ages. I t does no t co nta in the  feature o f exclusiv ity.

Th e Senate ha d added an a mendment to  th is bil l—I am speakin g of 
II .R . 8245—which amend ed section 2 680(h ) of  ti tle 28, U.S.C.,  by  p ro ­
viding  th at wi th rega rd  to acts or  omis sions  of  investi ga tiv e or  law 
enf orc ement  officers of  th e U.S. Government , th e p rov isions o f cha pter  
171 an d sect ion 1346(b)  of  t itl e 28 w ould ap ply to  any claim  ari sin g, 
on or  aft er  the  dat e of  ena ctm ent , ou t of  ass ault, ba tte ry , fal se im ­
pr iso nm ent, fal se ar re st,  abuse of  proce ss, or  m alic ious prosecutio n. I t  
defined an inv est iga tive or  law enforc ement  officer as  any  officer of  th e 
Un ite d States  who is empowe red by law  to  execute searches, to  seize 
evidence  o r to make ar re sts  f or  v iolations of  F ed eral  law.

I t  sho uld  be noted  th at  section 2 o f II .R . 8245 is confined in its  ap ­
pl icab ili ty  to Federal  inv est iga tiv e or  law  enforc ement  officers, while  
sect ion 7 of  II .R . 10439 wou ld waive the sovereign immu nit y of  th e 
Uni ted States  as to the sam e acts or  omiss ions on the  par t of  a ll Gov­
ern men t employees.

Fu rth ermor e,  in  co nt ra st t o section 1 o f H .R. 10439, section 2 o f H .R. 
8245 is s ilent as to  th e law  a pp licable to claims which have th ei r o rig in  
in the Co nstituti on  or  s ta tu tes of the Un ite d Sta tes . Moreover, it  does 
not prov ide  a  mo netary lim it wi th respec t t o claims ar is ing unde r the 
Co ns tituti on  or  sta tu tes  as does sect ion 3 of H .R. 10439.

One  of  the  most no tab le deficiencies in section 2 of  II .R . 8245 is, in 
ou r jud gm en t, its  fa ilu re  to  pro vid e th at the rem edy  ag ain st the  
Un ite d State s as p rovid ed  in  th e Fe de ral Tor t Cla ims Act  be exclusive 
of  a ny  o ther  civil acti on or  p roc eed ing  ar is ing out o f o r r elat in g to t he  
same sub jec t matt er . Thus,  it  would no t pre clu de a su it ag ain st a law 
enf orc ement  officer. In  fact , a cla im an t wil l hav e th e option of  s uin g 
the indiv idu al,  of  cla im ing  ag ain st the Uni ted St ates  and then  suing 
the Uni ted State s and the  indiv idua l or  of  c laiming  a ga inst and  the n 
su ing  the Un ite d State s alone. The extens ion  of  the exc lus ivit y pr o­
vision of  the  pre sen t 28 U.S .C.  2679(b) to* cover  a ll Governm ent em­
ployees i s an d h as been a p rim e objec tive  of  the D ep ar tm en t o f Ju sti ce . 
We  subm it th at  o ur  a pp roach in II. R. 10439 of  b road en ing the exc lu­
siv ity  pro vis ion  is sound an d des irab le. To  pe rm it an  a ggrieved cla im­
an t to sue, or provide  th e op tio n to  sue the emplovee ind iv idua lly  p er ­
pe tua tes  ou r problem  of  pr ov id in g counsel to the  indivi du al s whi le 
sim ultane ously  represen tin g the Un ite d Sta tes . Th e continued ex­
posure of  ind ivi du al law  en forcem ent  officers to legal process and pos ­
sibly to  per son al money judg me nts  ha s a da mag ing effec t on th e 
mo rale an d effective work ha bi ts  o f Governm ent employees.

Mr.  Moorhead. Mr. Ch air man .
Mr.  D ono iiue . Mr. M oorhea d.
Mr.  Moorhead. Ev en  in cases of  wi llful  or  gro ss neg ligenc e by the  

law  e nfo rce ment officer they  sti ll could no t be sued  un de r t h is  le gi sla ­
tio n a nd  th e Gove rnm ent  wo uld  sti ll be  liab le?

Mr.  J affe. Yes.
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Mr. Moorhead. You know, in these times when the public is so cog­
nizant  of the extreme acts of gross negligence where persons are shot 
where no weapons should be used at all, I  think this  could cut down on 
the care and diligence given by the police officers.

Mr. J affe. I suggest not. I  th ink the p roper place for disciplinary 
action would not be exposure to a monetary judgment. I  am not speak­
ing of  criminal prosecution where the offense is so gross as to result  in 
tha t, because we do proceed criminal ly if the law enforcement officer 
has acted in the gross manner you suggest.

Where the man is merely the subject of monetary recompense, I 
think the feeling that you have expressed is outweighed by other  con­
siderations, the most important of which, in my opinion, is that  when 
you have a law enforcement officer who has before him the  decision to 
make, and quickly, whether he has probable cause to make an arres t 
or whether he should go in to make a search on the basis of his knowl­
edge tha t a crime is being committed or is about to be committed and 
he has to weigh against tha t th at if I am wrong I am going to be sub­
jected to a personal liabil ity for perhaps a large monetary judgment, 
the effect of that is for him not to discharge his duty and to say I will 
play it safe. I don’t have a warrant, I don’t have a court order, and 
even if he has one, under Bivens  he may be subjected to it.

I think the morale of law enforcement would better be served if 
they did thei r jobs in accordance -with the ir best judgment a t the time 
and the United States be held liable for the monetary damages as re­
spondeat superior, as the master responds to the excesses of his serv­
ants and tha t any wrongdoing be le ft to  the criminal process or to the 
internal  disciplinary procedures th at  are available to the Government, 
which I think -would be the deterrent  fo r excesses.

Mi*. Moorhead. One thing, have you gotten  any cost estimates a t all 
about what the cost of this expanded jurisdiction by the Federa l Gov­
ernment would be?

Mr. J affe. Of course, that  is very difficult to estimate. As you know, 
to attempt  to even place a value on a given neglect su it is well nigh 
impossible.

But. I would say that the cost in judgments should not be th at great. 
We do have at the moment, by our best count—we don’t, classify our 
actions tha t way—approximately 110 suits now pending, either against 
law enforcement officers alone or suits  in which the U nited States has 
also been joined because of other factors—well, I should say that even 
where the United States today may be sued under the Federa l Tor t 
Claims Act in most instances so may the individual  employee, and 
they are.

As fa r as the cost to the Government of representa tion would be 
concerned, that  is acting as counsel, it  would be certa inly no more ex­
pensive, perhaps even less expensive, because we represent the em­
ployees anyway.

Mr. Moorhead. So you a re expanding i t far  more than just to the  
law enforcement officers.

Afr. J affe. Th at is correct, we are.
Mr. Moorttead. We should a t least know what we are ta lking about 

in dollars and cents when we do something like this.
Mr. J affe. Well, it is almost impossible to do that.  There are so 

many intangibles there.
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Mr. Moorhead. Do you think  this will encourage or discourage add i­
tional claims being filed ?

Mr. J affe. Against the United States?
Mr. Moorhead. Well, rig ht now they are either filed agains t the 

United States  or agains t the employee. I mean in toto do you think  
this will-----

Mr. J affe. I think I  have to say when I consider th at what  we are 
doing is we are eliminating, if I confine myself to the soverign im­
munity that we are asking be waived, assault and battery, malicious 
prosecution, the re is no doubt in my mind tha t the number of claims 
tha t would be filed would increase, because we are creating new causes 
of action. I t would have to increase.

Mr. Moorhead. What is this  going to do to—your total caseload is 
going to go up substantia lly. Will you need more employees?

Mr. J affe. If  i t goes up any marked way, and I can’t pred ict how 
many, I suppose the answer would be yes. I don’t anticipate that,  be­
cause—that is, I don’t anticipate any marked increase sufficient to in­
crease the personnel who has to handle these things, to tha t extent, 
because we do use the U.S. attorneys very extensively in these areas. 
The cases wouldn’t all be bunched in any part icular distric t, and I 
would imagine tha t with the 94 d istric ts tha t we have in the country, 
even if we have an increase it may not increase the load on the average 
of one, two, or three cases in each district . It  is very difficult to say.

If,  of course, 100 suits were filed in any given year in one district  
the answer would be yes, we would have to give more assistance to 
tha t U.S. attorney. Whether any more attorneys would have to be 
hired or not in our tor t section—it couldn’t be many, maybe one or 
two.

Mr. Moorhead. Do you know there are already tremendous pres­
sures to have citizens groups examine the  activities of police depart­
ments, which T am very much against.

I agree with you tha t the policemen have to be able to act with a 
certain degree of independence and make a decision on the scene. I 
really hate to see a situation where there is no possible action finan­
cially tha t can be taken against willfu l or gross negligence in situa­
tions like this  wi thout resort to a criminal  trial . Take, for example, a 
poor police officer who has used bad judgment  and given a criminal 
trial T don’t think  is always the answer to the situation. But certainly 
von don't have the compulsion to require him to use the kind of care 
and diligence tha t any normal individual  should use if you have taken 
all the  financial responsibil ity tha t he has away from him.

Air. J affe. Well, I think , as I indicated before, tha t taking the 
financial responsibility away from him is outweighed by his knowl­
edge tha t if his acts are sufficiently excessive, as we believe the acts 
of the Collinsville acts were, he would be subject to prosecution and 
it might mean the  loss of his job. I  t hink  that is sufficient, both per­
sonal and financial consequences, than  having a judgment obtained 
against him, which he wouldn’t be able to pay anyway, in most i n­
stances. To me, i f I  may venture a personal guess, I think  the thought 
of making him personally liable is not a necessarily deterrent and 
approaches a sort of vindictive type of approach. Where tha t has a l­
ready been changed where we and the officer are going to be subjected 
to suit and we represent both, and may even on occasion have a con-
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flict position, any judgment obtained is going to be satisfied by the 
United States and not by the officer. I doubt tha t it would be to the 
best interest of the United States, assuming we have a substantial 
judgment, we are speaking of the outrageous case rath er than the 
minor one, if we had a judgment agains t us for many thousands of 
dollars and we paid it that we would find it profitable or worth the 
time and effort to seek contribution from the individual employee, 
although we would have tha t right . Where does th at put us in the 
conflict position. We have represented him in th is judgment that was 
obtained against him.

Mr. Moorhead. Do you know of any other employee, though, for 
any agency, private or public, at the present time tha t would be re­
lieved from his liabil ity of neglect, willful and gross neglect?

Mr. J affe. There are some employees who are now relieved of that.  
We have the Federal Drivers Act. The negligence would be very gross 
there. We have cases where the Federa l employee was driving while 
drunk. We have situations where malpractice has occurred in either 
the VA hospitals or the Public  Health Service. As the evidence up­
holds it  was a pretty negligent act th at resulted in rather  severe dam­
ages and existing law excludes them. There, as here, in the medical 
malpractice field there as here was to assure us we would get people 
competent and without fear  of money judgments against them and 
the same th ing for law enforcement officers. I  can give you an illu stra­
tion. We have Department of Agricu lture investigators who go into 
look a t books and records. We have Defense Department auditors to 
look at books and records. I can see where we can get in a dispute 
where records should be shown or not shown and a repor t shown by 
mistake and the contractor takes it away and says you shouldn’t have 
seen tha t and some sor t of assault occurs. The assault may not be in­
tentionally inflicted to create any more damage than to keep him away. 
He may t rip  over backward and hit  his head and fracture his skull and 
even die. They are not law enforcement officers even under th is defini­
tion. They don’t qualify. There is no reason why they should go in to 
look a t books and not even argue with anybody, because an argument 
might lead to a fight and th at might lead to exposure to personal dam­
ages. It  is more important tha t the investigative and law enforce­
ment officers that 8245 does cover, because there  I think it is exceed­
ingly important in the interests of the  United States for law enforce­
ment officers, as most of them do, do an honest job, exercising their  
judgment in good faith  which may on occasion turn  out to be bum 
judgment, which may happen to all of us.

Mr. Moorhead. I think tha t is very true, but my concern of course 
is with the change, the overriding neglect picture tha t we have had in 
our country where a person is responsible for his own neglect or acts. 
T know tha t in the field of law enforcement there can be some very, 
very gross situations tha t arise where the action is trul y not in the 
scope of thei r employment.

Mr. J affe. Well, i f it is so gross that  it is not in the  scope of their  
employment they are not protected in existing law or anything we 
suggest.

Mr. Moorhead. You get in on debate there and you have a problem 
on your hands.
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Mr. J affe. Of course, that  is true.
Mr. Danielson. Would the gentleman yield ?
I recognize the very valid concern of my colleague, Mr. Moorhead, 

but I am inclined to agree with the witness. You can have a liability 
and in fact technically a responsibility if the officer is not financially 
responsible to the point of being able to meet these judgments it is 
sort of a myth. I  don’t th ink it is any deterrent. If  the judgment can 't 
be satisfied—I ran into tha t attitude in my priva te practice. People 
tha t cannot be deterred by the spectre of judgment will not be 
satisfied.

I think the discip linary action to employees, conceivably criminal 
prosecution combines about all the  deterrent  you need to prevent will­
ful types of  acts which could give rise to a judgment.

Mr. J affe. I  might add that the Collinsville incident, which I  know 
is well known to all of you, and which gives rise to some of the opposi­
tion to this bill which we have been try ing  to propose to the Congress 
for years prior  to the Collinsville incident, the agents have been sus­
pended indefinitely without pay pending the outcome of criminal 
tria ls which have been bro ught  by the Departm ent of Justice  of which 
they are employees against them in Illinoi s where these events oc­
curred. I am not following it, so T don’t know what the status of the  
trial is, but I know they are under indictment and they are being 
prosecuted.

Now, that was or at least appears to have been a case of gross excess, 
and yet. there was little or no personal injury , I  might  add, of any sig­
nificance, that I can recall.

Mr. D onohue. I f it is so, Mr. Jaffe, tha t one of the defenses of the 
Government would be tha t the employee was acting beyond the scope 
of his employment.

Mr. J  affe. To lie,honest with you in the situation  th at existed even 
in Collinsville we would not claim it  was outside the scope of his em­
ployment.

Mr. Donohue. But tha t defense would be available.
Mr. J affe. T hat  would be available if we thought it was.
Mr. Donohue. Assume you did avail yourself of tha t defense, and 

the person having the claim delayed bringing the claim against the 
United States, and he would be limited under this bill in bringing the 
action against the  Uni ted States, not against the individual employee; 
is tha t rig ht?

Mr. J affe. That  is correct.
Mr. Donohue. Bet us assume he went on for 1 vear and 10 months 

before he exercised his  righ t against the United  States. Filed his bill 
or comnlaint, went into the Federal court, and tha t claim was not 
reached for a hearing  and tria l, sav for a vear. and Government avails 
itself of the defense of he not acting within the scope of  his emplov- 
ment and the case was thrown out against the United  States. The 
statute of limitations would have run against the individua l and he 
would be out in the cold: wouldn’t he?

Mr. J affe. Well, my only answer T can give to tha t is th at everv 
statu te of limitations works a hardship if a person doesn’t Pursue his 
remedies quicklv, and this would be another illustra tion of a person 
having waited too long to having  resolved a question he should have 
done much sooner.
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Mr. Donohue. In some S tates they have the statute  of limitations 
agains t assault and batte ry cases of 1 year. Let’s assume tha t he 
brought his action against the United States 2 or 3 months afte r the 
incident happened, and it wasn’t reached for tria l or to have i t dis­
posed of beyond the 2-year period in the Federal  court. In many Fed­
eral courts you have to wait tha t long, don’t you, to have your case 
tried?

Mr. J affe. Yes. My answer is you should sue both. I f  we are going 
to move to dismiss the individual because action is exclusive or it is 
outside the scope of employment-----

Mr. Donohue. Under the bi ll before us he does not have that option, 
does he, to sue both ?

Mr. J affe. He can always sue both but not his option—we can sue 
both and having dismissed as to the  individual because it  is exclusive 
or we would say at th at point it  is outside the scope of his employment. 
So if  he joined both he wouldn' t be able to maintain the suit because 
of the exclusivity provision but protecting against  the incident you 
speak of. li e would know immediately if we were going to claim i f i t 
is outside the scope of employment.

Mr. Donottue. As I unders tand the situation here under  existing 
law a person has a claim under the Tort Claims Act.

Mr. J affe. Right.
Mr. Donohue. And he brough t an action against  the mailman, what­

ever other Federal employee, the Department of Justice would come 
in and ask tha t the case brought against  the individua l in the State 
court be dismissed.

Mr. J affe. No, we would ask for i t to be t ransferred to the Federal 
court.

Mr. Donohue. Assume that-----
Air. J affe. If  it was within the scope of employment.
Mr. Donohue. If  tha t issue wasn’t determined until the time of 

tria l-----
Mr. J affe. No, no, tha t would be determined as a preliminary 

matter.
Air. Donohue. In  other words, tha t issue would be determined be­

fore the case would be finally removed from the State  court into the  
Federa l court.

Air. J affe. Alore likely it would be determined in Federa l court on 
removal, because the. provisions as we have them now and propose 
suggests tha t requires tha t be removed to the Federal court and the 
Federal  court may return it to the State court if it is determined in 
the Federal court tha t it was outside the scope of h is employment. So 
tha t would still be a preliminary matter but determined in the  Federal 
tort.

Air. Donohue. You wouldn’t be estopped of availing yourself of 
that defense?

Air. J affe. We would have to raise it immediately if we wanted to 
raise it.

Air. Donohue. I  see.
Air. Shattuck. Air. Jaffe, at tha t point and in th at situation when 

the case is removed what is the position of the Government regarding 
the adminis trative  claims requirement to the  Federal T ort Claims Act 
as regardin g this claim tha t has now been removed ?
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Mr. J affe. We require the administrative claim to be filed as a 
jurisdictional prerequisite to b ringing suit agains t the United States.

Mr. Shattuck. When it is removed from the S tate court to the F ed­
eral court does the Federal court hold the mat ter in abeyance so ad­
ministra tive claim can be filed? W hat  is done at tha t point?

Mr. J affe. We can act in one way or another. If  there was a pend­
ing statute  of limitations about to expire I am sure the court would 
hold i t until he filed and acted upon his administra tive claim. A court 
might  dismiss it. We would move to dismiss it,  might dismiss it.

However, there  is something th at we have here—no, it only applies 
to compensation type suits.

That would be the discretion of the court.
Mr. Shattuck. I s there a situa tion here where an indiv idual li tiga nt 

could find himself dismissed then by reason of the statute of limitation 
expiring find himself out of either court ?

Mr. J affe. Yes, that  is always possible. For  example, the place where 
it is possible, and it happens now where a claimant does not file an 
administrative  claim, allows the Federal  statu te of limita tions to run, 
and then finds himself without a cause of action which he has agains t 
the United States, but  he also has one against the individual, and th at 
is true  today, with the exception of the Federal  drivers and the medi­
cal people, he would then sta rt a suit  against the individual alone, be­
cause the statute of limitations agains t him may not be—wouldn’t 
depend upon the filing of an administrative claim.

So that happens today.
Mr. Shattuck. This  may be an unf air  situation if the statu te of 

limitations are not identical.
Mr. J affe. Tha t is correct, and I think it is. I think the remedy 

ought to be against the United Sta tes and  I  think they ought to follow 
thei r statu te of limitations. The question of whe ther or not i t is within  
the scope of one’s duty  can be determined as a preliminary matter 
immediately.

Mr. Shattuck. Thank you, Mr. Chairman.
Mr. Donoiiue. You may proceed.
Mr. J affe. While we expressed no objection to  the Senate amend­

ments to II.R. 8245, we did so with the  hope and expectation th at it is 
a first step toward passage of the b ill before the committee today.

Section 8 of the bill is a technical cleanup amendment removing 
the present statu tory exclusiveness of the Tor t Claims Act remedy to 
claims ari sing out o f act ivities by medical and paramedical personnel 
of the Veterans’ Administration.

Section 9 is also a technical amendment which would in effect 
par tial ly repeal the present statu tory exclusiveness of the Federa l 
Tor t Claims Act remedy for claims based on activities of the Public  
Hea lth Service medical and paramedical personnel. This section also 
provides for the retention of certain language perm itting certain 
agencies of the Government to hold harmless or provide liability in­
surance for certain employees and officers for damage for personal 
inju ry or caused while acting within the scope of thei r employment 
when assigned to a foreign country or another Federal agency.

In sections 8 and 9, since our proposal would make the remedy 
agains t the United Sta tes exclusive witn respect to all employees, there 
is no reason for having separate statu tory  provisions making it ex- 

33- 82 0— 74  4



22

elusive against certain types of employees of the United States. So 
that  we would have, one exclusivity provision which applied to all em­
ployees and would embrace the ones who now have the ir separate 
provision.

Now. we do retain the right of certain agencies of the Government 
to provide liability insurance o r hold harmless agreements to person­
nel who are acting usuallv in the medical field abroad where they 
wouldn’t be covered. The Federal Tort  Claims Act does not apply to 
torts  committed outside the United  States. If  we have VA doctors or 
Army doctors practicing  thei r medicine in Army hospitals  overseas 
or engaging in activities as part  o f th eir employment with the Army 
overseas there would be no Federal Tort  Claims Act suit, and there, 
therefore, authoriz ing under existing law which we would retain.

Mr. Donohue. Would that be with a private insurance company?
Mr. J affe. Sometimes—always.
Mr. Donohue. Why should a private insurance company be the 

insurer rath er than the Federal Government?
Mr. J affe. Because we don’t want the Federa l Government sued in 

tort in foreign countries. We don’t want to increase our exposure to 
foreign courts, and we see no need for it in neglect cases.

Mr. Donohue. You may proceed if there are no questions.
Mr. Danielson. One question, if I may.
Mr. J affe. Yes, sir.
Mr. Danielson. Would this provision in section 9, you mention for­

eign countries, could there be an example of a detailing of an em­
ployee with in the United States—I have in mind the Federal Energy  
Office, which is a nonsta tutorv office. Tt is strictly  established by E x­
ecutive order as I  understand it, and all of the employees are borrowed 
from or detailed by other  Government agencies. Would tha t si tuation 
be covered here by section 9 or do we need it?

Mr. J affe. No, as a ma tter of fact, i f they are on tha t kind of a de­
tail T think  they are acting within the scope of thei r duties and we 
don’t need it. There are situat ions, however, where certain types of per­
sonnel are detailed to other agencies and what a State agency—what 
they are doing may not normally fit wi thin the scope of the ir duties. 
It is jus t a precautionary measure if  what they are doing within the 
scope of their duties under a detail to another agency then there is 
no problem. This would neither add or detract  from the exposure.

Mr. Danielson. I am trying to th ink of an example. I f it is going to 
delay-----

Mr. J affe. Sometimes we have an Army medical doctor detailed to 
a private hospital, and while he is detailed there we have no control 
over him.

Mr. Danielson. I see.
Mr. J affe. I t would cover that situation.
Mr. D anielson. I didn't want to make a big thing  out of it. I just 

didn 't understand it.
Thank you.
Mr. J affe. "While my statement as prepared  does not  cover section 

10, I  do want to make some reference to  it. Section 10 is the last sec­
tion and talks  about the effective date being the first day, the third  
month begins following the date of enactment and shall apply to 
those claims accruing on or aft er the effective date.
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T hav e no reason fo r suggest ing  th at  the act  not become effective 
immedia tely  on passage and perso nally  th at  is the  way I  th in k it 
sho uld  be.

Bu t wh at T wante d to me ntion  was th at  in section 3 of  the  bill  we 
hav e sug ges ted  subs titu te lan guage, and in th at  lan gu age we have 
sou ght th at  the  Un ite d State s shal l be liable  in accordance with the  
pro vis ion s of section 1346(b ) of  t hi s tit le.  Now, section 1346(b)  the re 
pro vid es fo r jur isd ict ion of  the  di st ric t court s fo r civi l actions  on 
cla ims  ag ain st the  Un ite d St ates  fo r money dam age s accru ing  on and  
af te r Ja nuar y  1, 1945, f or  in ju ry  or  loss of  prop er ty .

T wa nt  it to he cle ar th at  from ou r point  of  view whi le the  su g­
gested amendmen t to the  la ng ua ge  in section 3 seems to  make it a much 
ne ater  packag e, th at  the  pro vis ion s of  th is bill would , nevertheles s, 
only a pp ly  to  causes of  ac tion  t ha t aris e a ft er  its effective dat e, wh eth er 
it  be 3 m onths  la te r or upo n its  enac tment.

Mr. Doxottt’e. Tn othe r words,  the re would be no ret roac tiv e effect.
Mr.  J affe . Xo re tro ac tiv ity . T thou gh t T wou ld mention  it here so 

if  any one  should th ink it was, th at  is not  our in tenti on  and I  hope  
it wou ld not be the  Congress intention.

Xow,  to sum marize , the, p rin cipa l purpo ses  of the  bill  may  be suc­
cin ctl y sta ted  as fol low s: (1) to provide, a citizen  wi th  an admi nis ­
trat iv e and jud icial rem edy  fo r wrong s whi ch are  presen tly  excluded 
by the, Tort. Cla ims  Act : (2)  to place the  pe cunia ry res ponsibil ity  
noon the. employer , the  Uni ted State s, fo r acts  perfo rm ed by em­
ployees while, ac tin g on be ha lf of  the  Un ite d State s and in the scone 
of  th ei r office or  em plo ym ent: and (3) to relieve the  employee of the, 
ris k an d po ten tia l of  su it and person al lia bi lit y fo r official acts  whi le 
in the. per for ma nce of  his  official res ponsibi lity . Th e bil l mi gh t well 
be, view ed as a. si gn ific ant broa de ning  of  the  wa ive r of  sovereign  im­
mun ity , as reflected in  the or igi na l Tor t Cla ims  Ac t, by  rem oving 
pa rt ia lly the  stat ut or y except ion as to ce rta in  typ es of  intent ion al 
to rts an d consequ ent lv, a reco gnitio n by the. Government, th at  a c itizen 
should  hav e a righ t to look to the  Government  fo r mo netar y redr ess  
of  ne gli ge nt  or  wrongfu l act s com mit ted in fu rth eran ce  of gover n­
menta l objectives. The effec tive red res s fo r such wrong s should no t 
tu rn  on the  finan cial res ponsibi lity of  the indiv idua l employee who 
ma y be responsible . Co ncom itantly, wi th a rem edy  pro vided again st 
the  U ni ted State s on a res pondeat supe rio r basis , the  need or  just ifica­
tion fo r conti nu ing  the  emp loyee’s ex posure to su it and po ten tia l pe r­
sonal lia bi lit y is dim ini shed or  obv iate d, hence the pro vis ion  of IT.R. 
10439 whi ch makes the  rem edy pro vid ed by the  Tor t Cla ims  Ac t ex­
clus ive,  to  th e exclusion of  a comp ara ble  remedy  aga inst the employee.

Tf enacted, IT.R. 10439 will ap ply only  to  tho se c laim s accruing  on or 
af te r the  effective da te of  ena ctm ent and, thus , will pro spe ctively ex­
tend to  all employees  t he  same  typ e of  s ta tu to ry  prote cti on  from pe r­
sonal su it and risk of  person al lia bi lit y th at  now ob tains  only  with 
respec t to Government  m oto r vehic le o pe rat ors , a nd  m edical and  p ar a­
med ical  pers onnel of the  Veteran s’ Ad min ist ra tio n and  Publi c He alt h 
Serv ice. Eq ui tab le tre atm en t of  all  Gover nment  employees wit hout 
pa rt ic ul ar  re ga rd  to the  na tu re  o f th ei r d uti es or responsibil itie s wo uld 
seem pa tent ly  to mili ta te in favo r of  th e e nactm ent o f IT.R. 10439.

A cit izen's  righ t to cla im dam age s ag ains t Fe de ral employees  for 
vio lat ion s of rig ht s ass ure d by the  Co nstituti on  has  now been jud i-
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cially recognized by the Supreme Court  and constitutes a relatively 
new and expanded area of employee risk to litigation and liability, 
particularly with respect to  employees engaged in the investigation 
and enforcement of criminal,  customs and revenue laws of the United 
States. The broadening of the Tor t Claims Act to encompass claims 
which to us to be in keeping with the enlightened trend toward  mean­
ingful acceptance by a sovereign of responsibility for acts of its 
agents.

In sum, H.R. 10439 would provide citizens with a statu tory righ t to 
judicial redress in an expanded area with assurance of sat isfaction of 
meritorious claims; it would relieve the employee of the fear of po­
tential ly ruinous personal liab ility ; would place all Government em­
ployees on a legal plane now reserved by statute to selected categories 
of employees in particular  occupations. On behalf of  the Department 
of Justice, I  urge its favorable consideration by this subcommittee.

I shall be pleased to  answer any questions the subcommittee may 
have.

Mr. Donoiiue. The gentleman from California .
Mr. Danielson. I have no furth er questions.
Thank you for your presentation.
Mr. Donoiiue. How about the other gentleman?
Thank you very much, Mr. Jaffe.
Mr. J affe. Thank  you.
Mr. Donoiiue. We will now hear from our able and distinguished 

colleague from California, Mr. Wiggins.

TESTIMONY OF HON. CHARLES E. WIGGIN S, A REPRESEN TATIVE 
IN CONGRESS FROM THE  STATE OF CALIFORNIA

Mr. Wiggins. Mr. Chairman and my fellow colleagues f rom Cali­
fornia. we have you outnumbered today,  Mr. Chairman.

I appreciate  the opportunity to appea r here and to share with the 
subcommittee some observations which I have with respect to the 
pending legislation, H.R. 10439.

I do not intend, Mr. Chairman, to speak to all of the sections of the 
bill. Rather, I wish to confine my observations to section 7 of the bill. 
Believing as I do tha t tha t section impacts the implementation of 
fourth  amendment guarantees, and I wish to address my comments 
prim arily  to that impact.

As this  subcommittee well knows, of course, the fourth amendment 
to the U.S. Constitution protects our citizens against unreasonable 
search and seizures. That amendment is not self-executing, Mr. Chair­
man. Accordingly, a great many years ago, the U.S. Supreme Court 
declared a rule of evidence that  evidence which was the product of an 
illegal search and seizure could not be introduced in a prosecu­
tion against the person whose fourth amendment right s had been 
violated. A great deal of the t ime of the U.S. Supreme Court and all 
Federal courts, and in recent years S tate courts as well, have been de­
voted to defining the precise perameters of an illegal search and 
seizure. We all know the case books are full o f cases th at raise fourth 
amendment problems.

The exclusionary rule simply stated is tha t such evidence which is 
the product or the frui t of an i llegal search and seizure may not be in-
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troduced . I  wish to emp has ize th a t such a rul e is n ot  m anda ted  by the  
Co nstituti on . It  is a rule  of  evidence only , an d is sub jec t to  be ing  al ­
tered if  t ha t be the  will of  th e leg islative body, and pre sumpti ve ly al ­
tered  by  the cou rt itself  if it wishes to review its ea rly  decisions, as I 
reca ll, in Weeks again st the Uni ted St ates  and all sub sequen t cases 
which follo wed.

Th ere  has been a gr ea t deal of  dis sat isfact ion  in th is  coun try , Mr.  
Ch air man , abo ut the rig id  and mec han ical  ap pli ca tio n of  the exc lu­
sio nary rule . I t  ofte n frus trat es  prosecutio ns,  successful pro sec utions 
ag ains t de fen dants  when there is trul y no questio n of the gu il t o f t hat  
de fen dant.  No tor ious cases reach the publi c’s a tte nt ion and it does no 
serv ice to the Ju di ci ar y to be sub jec t to cri tic ism  fo r tu rn in g loose 
upon society a person when the  evidence of  h is gu ilt  is  over whelm ing , 
bu t th at  evidence  can not be pro duced  in court  by reas on of  th e me­
chan ical  a pp lic ati on  of t he exclusionary  rule.

Di ssati sfa cti on  w ith the  ex clusio rv ride  has been noted in very hig h- 
places . Ju st  recent ly the Ch ief  Ju sti ce  of the U.S . Supre me  Co urt, in 
the Bivens  case, ind ica ted  th at  it  is tim e fo r the  court s and the Con­
gres s to con sider wheth er there ma y be al te rnat ive way s of  in su ring  
fo ur th  amend ment rig hts. In  th is  c onnectio n, the ra tio na le  o f the  ex ­
clu sionar y rule is that  it  is prop hy lacti c in na ture , th at  its  purpo se is 
de ter  lawless  conduc t on the par t of  police  officers, and in th at  it  does 
no t necessarily bea r upon the  gu ilt  or  innocence of  the  ind ivi du al at  
tri al . I t  is p rospec tive  in its ap pl icati on  to de te r' fu tu re  pol ice con duct 
by pr oh ib iti ng  th e in tro ducti on  o f evidence o f the  in sta nt  case at tr ia l.

Now, th er e are , of course, ma ny  wavs  in which lawlessness on the  
part  of  poli ce officers m igh t be deter red . Th e Ch ief  J us tic e in Bivens  
sug ges ted  th at one such w av w ould be to  cre ate  a cause o f ac tion a ga ins t 
the sove reig n, the  U ni ted State s in the  case of  Fe deral  pro secutio ns,  as 
an al te rn at ive to de te rri ng  lawlessness on the pa rt  of  police officers, 
al te rnat ive t hat is to  the exclus ion ary  ru le.

T hat ’s lon g been the law th at an indiv idu al may  maintain in a 
St ate co ur t an act ion  again st any person  who commits  an ass ault, 
ba tte ry , f als e im pri son ment,  an d othe r common law  torts .

Th e leg islation  before  us, of  course, Mr.  Ch air man , creates a cause  
of  acti on by wa iving  ex ist ing  sovereign immu nity ag ain st the Fe de ral 
Gover nment  wi th resp ect  to such int entional to rts in section 7. I t  
spec ifica lly spe aks  to the  pro blem of  assumed fo ur th  amend ment 
violations.

Now, I  am go ing  to make some ob servat ions, M r. Ch air man , w ith ou t 
being too ce rta in  of mv own th in ki ng  in th is del ica te area. One  ju dg ­
ment whi ch the  committ ee, and pe rhap s the  en tir e Congress  ought to  
make , is wh eth er the  exc lus ion ary  rule ought to be con tinued  at all. 
It  is possible fo r the Con gress to mo dify it. Th ere  h ave  been very few 
empir ica l studie s made c oncer nin g the efficacy of the  ex clu sio nary ru le 
in de te rri ng  police cond uct. So fa r as I  know , t he  o nly  such  empir ica l 
stu dy  was comm issioned by, T believe, the  Law En forcem en t Assis t­
ance A dm inist ra tio n and  p ub lished severa l years  ago  bv, I  believe, Mr.  
Ch air ma n, a Professor Oakes— I  may wish to extend  by rem ark s and  
mo dify the m to ge t the pr op er  au tho r, bu t I  believe  it was Pr ofessor 
Oakes . Tie came to the  conclus ion,  as I  recall , th at  it was difficult to  
ju st ify  the exc lus ionary  rule on the bas is of  his  em pir ica l subs titute 
is on  th e bas is of  d eter rin g police cond uct.
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Well, now, this legislation creates a cause of action against the 
Federal Government which is one of the alternatives to the exclu­
sionary rule. The committee should be aware tha t if it creates such a 
cause of action, but extracts no concessions with respect to a modifica­
tion to the exclusionary rule, i t might  be that  the Congress is using one 
of its strong levers for a modification of exclusionary rule without 
extracting  anything  in exchange.

It also might be, Mr. Chairman, tha t the courts will seize upon this 
new remedy and will use i t as a vehicle for a judicial modification of 
the exclusionary rule, since now there is an alternative remedy. I  am 
unable to predict whether the courts will in fact go that way.

But I would suggest to the members of the committee if t ha t is the 
strong feeling, as 1 do, tha t some modification of the mechanical appli­
cation of the exclusionary rule  is in the public interest then it at very 
least ought to contain in your report or in the legislative history of 
this sta tute tha t the committee considers this as a workable alternative 
to the exclusionary ride, and inviting, perhaps, the court to seize upon 
tha t to make such modifications as it  may deem appropriate in subse­
quent cases.

I merely wish to underscore my paramount concern, th at  we use up 
one of our options without getting anyth ing for it. I am aware tha t 
there may be other options available to  the exclusionary rule. But the 
one. most discussed and the one suggested by the Chief Justice of the 
United  States  was the creation of such a remedy as is embodied in 
section 7.

Now, I may have some and do have some technical objections to 
section 7. I made those known in the record as the House was consid­
ering II.K. 8*245, Many of those objections are relevant to this com­
mittee’s consideration of the present bill, and, Mr. Chairman, accord­
ingly, 1 ask unanimous consent that I may include my remarks made 
in the record with respect to II.K. 8245 in the record of these delibera­
tions as well.

Mr. I)oxoiiue. Without objection, it will be so ordered.
[The information referred to follows:]

[From the Congressional Record, Mar. 5, 1974]
Mr. Wiggins. Mr. Speaker, Members of the House, first  let me emphasize this 

po in t: This  is not a simple juri sdictional squabble  between the  Committee  on 
Government Operations  and the  Committee on the  Ju dic iary . This  involves a very 
imp ortant and delicate governmen tal issue.

The basic th rust of the hill before us deals with  governmental  reorganiza tion,  
a hill which is needed a nd which I su pp or t: hut when th at  bill went to th e Senate  
without hear ings , an amendment was added. Th at amendment deals with  the 
exclusiona ry rule.

I assure  the Members that  this is an impor tan t subjec t. That amendment cre­
ates  a civil cause  of a ction by am endment to the Federal  Tor t Claims Act f or in­
tentional torts  committed by law enforcement officers. The specific problem en­
visioned by the proponents of the  amendmen t were fou rth  amendment viola tions 
where a police officer may improperly  enter the  premises  of a suspect.

The purpose of the amendment was to give a civil remedy to the aggrieved per­
son fo r injury  and damages sus tained by reason of tha t entry .

By way of background, for many years in thi s country, it  has been the law, 
adopted by the Supreme Court, th at evidence obtained as a result  of an illegal 
search  and seizure is not admissible  in the  tri al  of a defendant. This  judicia lly 
created doctrine  is known as the  “exc lusio nary  rule .’’

Mr. Speaker, the  implemen tation of th at  rule  has  raised many problems, prob­
lems which I believe a re well known to the  Members. There has been a gre at pub-
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lie dissatisfaction  with the effect of that rule in specific cases, because clearly on 
some occasions it prevents probative evidence, often decisive on the question of 
guilt, coming to the attention  of the jury.

As recently as 1971 the Supreme Court considered this problem in the case of
Bevins against  Six Unnamed Federal Narcotics Agents, and in tha t opinion the
Chief Justice suggested tha t perhaps the Congress ought to consider a civil 
remedy for persons aggrieved by reason of illegal search and seizure. In  response 
to tha t invitation, a bill is now pending before the Committee on the Judicia ry.

The effect of the Senate amendment  is to effectively oust tha t committee from 
its consideration of thi s measure and to adopt a very profound and far-reaching 
measure without committee hearings either  in the Senate or in the House. The 
issue is too important to be treated  summarily.

I do not wish to be understood as being necessarily against the creation of a 
civil remedy in the case of fo urth  amendment violations.

I think there is a  great  promise for such a remedy as an a lternative  to the ex­
clusionary rate, but it ought not to be adopted in haste  and it  ought not to be 
adopted absent consideration by committees having jurisdic tion over tha t delicate 
subject. However, such is the situation tha t confronts the House right now: 
Whether  to agree to a Senate amendment which creates this new cause of action 
without hearings in the Senate or without hearings on the House side.

Mr. Speaker, I  want the Members all to know tha t the Senate proposal which 
is before us now raises a whole host of problems, very diilicult problems, which 
have been researched and briefed in the document which is before me. I am 
going to ask unanimous consent to extend my remarks and place tha t br ief in the 
Record.

Suffice it to say now, Mr. Speaker, tha t if this Congress acts in haste and 
adopts the Senate amendment, it is going to do possible prejudice to the legiti­
mate rights of innocent persons accused of crimes, and it is going to do possible 
prejudice to the rights of the Government in pursuing causes of action in crimi­
nal proceedings.

Ju st  by way of illustration only, the grant ing of a civil cause of action simul­
taneous with an arre st is to open up all forms of civil discovery proceedings, 
which would be totally inconsistent with an ongoing criminal tr ia l; and this pro­
cedure may well be used solely for discovery purposes, as distinguished from the 
successful prosecution of a civil claim.

I wish the Members to unders tand this, too : That many of the victims of illegal 
searches and seizures are “pre tty bad guys.” The Members should understand that 
a door can be illegally kicked down and the police may find on the other side of 
tha t door a person cut ting up 50 pounds of heroin. That person may not be tried 
and convicted, by reason of the illegal search, but we are giving him a civil cause 
of action for kicking down a door by reason of this legislation. Such a conse­
quence is a fact tha t Members ought to ponder before they vote in haste.

The proper remedy a t this time is to vote “no” on this  suspension and to permit 
the Committee on the Judiciary  to give judicious consideration to this very diffi­
cult and most delicate question involving the proper implementation of the fourth 
amendment of the U.S. Constitution.

Mr. Butler. Mr. Speaker, will the gentleman yield?
Mr. Wiggins. I will be happy to yield to the ranking member of the subcom­

mittee, the  gentleman from Virginia (Mr. Butler).
Mr. Butler. Mr. Speaker, is the gentleman prepared to s tate  wi th some degree 

of certainty what the effect of the Senate amendment is on the Federal Tort  
Claims Act, and on the exclusionary rule a t th is time?

Mr. Wiggins. Well, I am prepared to say th is : That  the Federal Tort Claims 
Act is amended by reason of this legislation to submit  the U.S. Government to a 
civil cause of action by reason of the international tort s specified in the amend­
ment committed by law enforcement officers.

That  is a new cause of action and a new r ight not presently existing under the 
Federal Tort Claims Act.

Mr. Butler. But it is not correct, however, tha t because of this the effect on 
the exclusionary rule is not clear? Is tha t no t a fai r s tatemen t?

Mr. Wiggins. I will answer in this way. Many of us have been concerned fo r 
many years about the rigid and mechanical operation of the exclusionary rule. 
One suggestion made by such an eminent person as the Chief Jus tice of the  U.S. 
Supreme Court has been to create a civil remedy. I think tha t is worthy of ex-
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ploration. However, under this legislation the remedy is created without the 
benefits of tha t exploration and without modifying th is exclusionary rule.

Mr. Butler. I thank the gentleman.
It is also perfectly clear tha t we have not had an opportunity either in our 

committee or in the Senate to explore the effects of this civil remedy on the ex­
clusionary ru le and it s extensive ramifications.

I understand  tha t the gentleman has filed with his comments the brief recently 
prepared for the subcommittee as to the questions raised with reference to this 
matter.

I want to associate myself with the remarks of the distinguished gentleman 
from California and state  most emphatically tha t if we are  going to undertake 
to create a civil remedy of th is extent and of thi s far-reaching effect without ex­
ploring it, then we are going to make a serious mistake. Doing it  in the name of 
benefiting 900 members of the Border Patro l it seems to me once more brings the 
Congress of the United States into low repute with the people of the United 
States.

Mr. Wiggins. I thank the gentleman for his remarks.
I believe the Members ought to realize tha t this Senate amendment was an 

emotional response to the unfortunate Collinsville case in Illinois. The Senators 
from Illinois were properly concerned with tha t incident and responded by creat­
ing on the Senate floor this civil remedy, believing tha t tha t was the typical 
situation, namely a wholly innocent person pu t upon by Federal officers.

I want to remind you tha t most of the people who are affected by illegal 
searches and seizures are not at  all th at innocent.

Mr. Donohue. Will the gentleman yield?
Mr. Wiggins. I yield to the gentleman.
Mr. Donohue. This does not create a new remedy, does it? The innocent victim 

still has a civil remedy aga inst the person who violates his rights. Is tha t right?
Mr. Wiggins. An individual always has a remedy by reason of the tort  com­

mitted on his person or on his property. This bill, however, imposes liability on 
the U.S. Government for this intentional misconduct of its  agents.

Mr. Donohue. In  other words, it shifts  the liabili ty from the individual to the 
U.S. Government?

Mr. Wiggins. Presumably the  individual remains responsible for his own torts, 
but i t extends l iability of the Government as well.

Mr. Donohue. And it only applies to law enforcement officers. It  does not apply 
to any other Federal employees th at might violate the rights of an individual. Is 
tha t not so?

Mr. Wiggins. The gentleman is correct, as I unders tand the bill.
Mr. Speaker, since at least the time of Bivens v. Six  Unknown Named Federal 

Narcotics Agents, 403 U.S. 3S8 (1971), numerous proposals have been studied for 
providing an adequate tort  remedy for victims of illegal searches. The key word 
is adequate since an illusory remedy might serve to eliminate any means of re­
dress, given the possibility that  courts might see such an apparent remedy as a 
basis for modifying or eliminating the exclusionary rule. The problem is one of no 
small complexity and the proposals presented in H.R. 8245, while certainly a step 
in the right direction, present problems for law enforcement and for the victim 
of official excesses. A brief discussion of some of these difficulties follows:

I.  PROBLEMS PRESENTED TO THE VICTIM

A. The remedy is not exclusive.
While this is a problem for law enforcement it also presents some difficulties 

to the victim of an illegal search or arrest.  In a typical situation an aggrieved 
party  would join both the offending agent or agents and the United States. The 
Government may well decide th at the case should be settled but the agent who, 
proportionately, has more to lose may choose to contest the suit. Thus a recalci­
tra nt  party may force litigation  where the interests of justice and the victim 
would require settlement. In the alternative, the U.S. attorney may be more in­
terested in a criminal prosecution against  the victim and thus might fight out a 
lawsuit  of dubious validity in order to avoid a collateral bar  on the criminal 
charges as might be the result of an out of court settlement.

B. Judgment as a bar.
Twenty-eight U.S.C. 2676 states tha t a judgment in a Torts Claim Act action 

is a bar to fu rther claims. Arguably th at would mean th at the loser of a civil suit
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could not bring a motion to suppress even where the United Sta tes had not been a 
party  to the judgment in the suit itself. Thus, a situat ion could arise where the 
Government settled out of a  case before judgment but the court held again st the 
victim in his sui t against the agent. The United Sta tes could then bring criminal 
charges against the victim and he might well be barred from bringing a motion 
to suppress because of the judgment against him, even though the Government 
had informally admitted wrongdoing.

C. Alternative to exclusionary rule.
The exclusionary rule has increasingly come under attack. The suggestion of 

Chief Justice  Burger in Bivens tha t the rule be replaced with a tor t remedy is 
one that  has made ample support. A court  might easily see this proposal as an 
alternative to the exclusionary rule and thus eliminate the rule in favor of  a to rt 
remedy tha t may, in this form, be somewhat illusory. This is especially true  
with indigents who have some guarantees in a criminal proceeding that  they will 
receive both free and adequate  counsel. In a civil remedy, left to their  own re ­
sources and with the limit on attorney’s fees contained in 28 U.S.C. 2678, they 
may tind themselves with no remedy at all or with the ability to remedy a con­
stitutional violation dependent on one’s wealth.

D. Fifth  amendment problem.
Simmons v. United States, 390 U.S. 372 (1968), bars the use of testimony made 

in suppression hearings in the underlying criminal action, thus protecting a vic­
tim’s right to protest  a constitutional violation while simultaneously protecting 
his fifth amendment rights. The Torts Claims Act of course contains no such pro­
vision and since the proceeding is civil in nature the Simmons rationale  might 
not prevail . In any event the intended result should be spelled out  clearly so tha t 
the Simmons approach is not abandoned without consideration.

E. Lack of punitive damages.
The actual damages aga inst a victim of an illegal search may well be minimal. 

The collateral effects may be enormous. The Collinsville situat ion provides a 
classic example of the  type of situation where the effects of the illegality go far  
beyond the actual damages done. The provision of 28 U.S.C. 2674 barring punitive 
damages is inappropr iate to a situation such as illegal searches, where a proper 
remedy not only compensates the victim but deters the perpetrator. In fact,  since 
a court may be highly reluctant to award damages to a victim of an illegal search 
where it is shown tha t he was found with, for instance, 50 pounds of heroin, 
liquidated damages may be necessary for a proper remedy.

F. No limit on discovery.
Since the civil rules provide much broader discovery than do the criminal rules, 

a prosecutor might use the civil suit as a means of obtaining discovery of the de­
fendant’s case. An adequate remedy would require the use of the criminal rules 
for discovery in those cases where the criminal proceeding, if there is one, has not 
been terminated.

G. Speedy t rial.
A prosecutor might well use the existence of a civil su it to delay the tria l of 

a defendant to the defendant’s disadvantage.  The blame for the delay could then 
be placed on the defendant and a remedy for the denial of the speedy trial right 
might then be foreclosed.

H. Civil death.
A victim of an illegal search might choose to bring his action a fter the criminal 

proceeding for any number of reasons—including desire for a speedy tria l and 
fifth amendment worries. If  the proceeding leads to incarceration the prisoner 
may then be faced with a civil dea th statute  barring him from bringing civil ac­
tions. Since State law governs under  the Tort  Claims Act the bar  might be used 
against him in seeking a redress for a valid grievance. An extreme example 
would be where the tria l court had found th at the search was illegal and the evi­
dence should be suppressed but a conviction nevertheless resulted. Thus a wrong 
could be found where no remedy was available.

I I . PROBLEM S FOR LAW ENFORCEME NT

A. The remedy is not exclusive.
An action against an agent is liable, economically, to be a fu tile gesture. Weigh­

ing this against the very real possibility of overly excessive caution caused by the 
possibility of being sued mitigates against a nonexclusive remedy. If actions ar e 
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barred agains t truckdrivers for their  intentional torts  (28 U.S.C. 2679 (b )) why 
should an agent acting under orders or in good fa ith be subject to lawsuits when 
(he action against the Government serves the interest of both the victim and 
society ? A bill with a provision insuring  disciplinary action proportionate to the 
culpability is fa r more desirable.

B. No limit on discovery.
Again the use of the civil ru les may provide a potential defendant with greater 

discovery than  permitted under the criminal rules, thus creating a flood of frivo­
lous law suits brought for purposes of gaining discovery rath er than damages. For 
every motion to suppress existing today there  will be one suit  fo r damages upon 
the enactment of a bill permitting civil rules to be used.

C. Relation to criminal proceedings.
An adequate remedy would spell out the natu re of the remedy in relation to 

potential criminal proceedings. Where an illegal search has taken place there is 
little to stop an unscrupulous prosecutor from t rading a commitment not to seek 
an indictment for an  agreement not to sue. The important  question of the  order 
of proceedings is one tha t should be resolved. Venue is  also important since the 
civil suit might well take place in a dist rict different from the criminal action 
and contrary results might then be reached.

D. State law problems.
The Tort Claims Act is tied to torts, not to constitutional violations, and is de­

pendent on State  law. Thus a State might have a statue forbidding all wire­
tapping or a case holding all wiretapping to be a tort. Would a Federal officer op­
erating  with a valid court-ordered wire tap be liable for civil damages if  such acts 
were a tor t in the State?  The Supremacy Clause might not apply where the  Fed­
eral statute has stated tha t State  ru le governs. If  a State ’s rules as to  night t ime 
warrants were stric ter than constitutional standards would an officer, acting 
within the Constitution, be liable fo r civil damages? Added to this is the inherent 
problem of making important aspects of Federal criminal procedure dependent 
upon the State  in which a Federal officer is acting and not upon nationally ap­
plicable consti tutional principles.

The proposed remedy is a significant move in the right direction and the prob­
lems brought to the fore by the incidents at  Collinsville certainly  suggest a need 
for rapid congressional action. But the problems, though solvable, are very com­
plex, and well-intended but hasty  action which late r turns out to be inadequate 
for the effective law enforcement certainly does not service eithe r to the victim or 
to society in the long run.

Mr.  W igotns. Now, I  will in a moment be  pleased to  ans we r questions 
abou t my  fo ur th  amend ment conc erns , bu t I  wa nt  to rai se  anoth er 
ton ic as well.

It  is encum ben t u pon  our  commit tee,  Mr. Ch air man , to  be consta ntl y 
aw are  upo n the im pact of  ou r actions  upo n th e ad min ist ra tio n of  
jus tice with in  t he  F edera l system. We  a ll know of  th e ma nv s tat ist ics  
indica tin g th at  court s at  the  tr ia l level are  overb urd ene d with the 
cre ation  of  new causes  o f act ion , t hat  tha t flood of  cases at  th e di st rict  
cour t level is also inu nd at ing ou r cir cu it court s of  appeal  and in tu rn  
crea tin g gr ea t pressu res  upon  t he  U.S.  Supre me  Court . We  ha ve to be 
mi ndful of  those sta tis tic s as we create  new Fe de ral  causes of  action.

In so fa r as th is  leg islation may  cre ate  a  cause of  actio n which m ust  
be filed in th e Federal  court  re la tin g to  rel ati ve ly tr iv ia l claims,  such  
as fo r assaul t and  ba tte ry  o r fo r the brea king  down of  a  door  u nla w­
fu lly  by a Fe de ral  officer or rel ati ve ly modes t claims, I  th in k it  is 
pr op er  fo r the committ ee to que stio n wh eth er those act ions ou gh t to  
be bro ug ht  in iti al ly  in the  TT.S. d is tr ic t co urt.

Th ere  are. severa l possibi lities. One  is th a t we m ight  rev iew ou r ex ist ­
ing l aw  w ith  r esp ect  to  th e ju ris dict ion of  m ag ist ra tes  w ith in  th e U .S. 
di st rict  co ur t an d cons ign these claims fo r tr ia l before  mag ist rat es  
ra th er  tha n to  b urd en a U.S . di st ri ct  c ourt wi th a typ ica l assaul t and  
ba tte ry  cla im where  the  claim i s for  $500 or  less.
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Mr. Donohue. Pardon me.
Wouldn’t the s itting judge have a right to refer it to a magistra te?
Mr. J affe. I believe the legislation permits it, Mr. Chairman. I only 

wish to raise the problem and suggest tha t the staff look into  those 
statu tes covering the  ju risdiction of magistra tes so that  we do not in 
a sense demean the special digni ty of  a U.S. dis tric t cour t with cla ims 
which would not even be heard o riginally in many of the tria l courts 
in a Sta te.

Second, the committee might consider a t least the possibility of pe r­
mitt ing actions fded under these sections to be pursued in the Sta te 
court. Now, if tha t is to be a viable option we should look at our re­
moval statutes very carefully to  see tha t the  rig ht to remove in an ap ­
prop riate case still is vested with the U.S. attorney. T am not pre pared 
to submit the U.S. Government to an unlimited judgment in a State 
court,. But , on the other hand , I  am somewhat reluc tant to say tha t th at  
fear justifies the trial of a $500 claim in the  U.S. distric t court.

One of  the options available for this committee, which I  urge vour 
study  of, is the possibility at least of permit ting some of  these claims 
to be commenced in State courts so long as there is an adequate removal 
statu te exercisable on the  option of the U.S. attorney when the likely 
exposure of the United States is great. If  tha t is a viable option it  
would do a great deal to relieve this growing and serious burden upon 
the U.S. distr ict courts around the country, which, as T have indi­
cated, is seriously impac ting the courts of appeal and the U.S. Su­
preme Court.. I t is the proliferation of cases at the U.S. distr ict court 
which is forcing a consideration now of a second level appellate court 
in thi s country, a national court of appeals, so-called, which many find 
objectionable as some fundamental change in our appellate system. 
But let me say, Mr. Chairman,  th at such a change may well be neces­
sary unless we do something about feeding these new cases into the 
dist rict  court.

Mr. Danielson. Would  the gentleman yield ?
Mr. Wiggins. Yes, I have completed my statement, and I will be 

pleased to answer questions.
Mr. Danielson. Appropos to conceivably t ryi ng  these cases in a 

State court, article 3 of the Constitution, section 2, about halfway 
throu gh the section, the  first paragraph, says the judicial power of 
the United States  shall extend to all—here we are—controversies to 
which the United States shall be a party . This bill contemplates th at  
the United States shall be a par ty to this  action, be a pa rty  defendant . 
I  just  wonder, constitutionally, whether  we could, without  a constitu­
tional amendment, whether we could confer the  jurisdic tion on a State  
court  in the first place, and second, whether we could confer it upon a 
magist rate. The reason we selected the name “magistrate” is to di f­
feren tiate between—to make them nonjudges. I f  they are judges they 
serve during good behavior, it is a constitutional lifetime appo int­
ment. and so forth . I thin k we are boxed in by the Constitution. The 
Foun ding  Fath ers didn’t contemplate we were going to have these 
law suits involving in today’ values $500 at least.

Mr. W iggins. The second p art  of your question is much more eas ily 
answered than  the first part.

The Judicia ry Committee debated at some length whether a magis­
tra te would discharge article 3 functions. The legislation is draf ted  in
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my opinion as to obviate tlie second constitutional argument made by 
you. The magistrates are in a sense functionaries of th e district court. 

Mr. Danielson. Referees.
Mr. W iggins. Th at is right. I know the gentleman is familia r with 

referees in bankruptcy practice. That  is an arm of the court and they 
discharge many Judicial functions. But there  is a r ight of  review with 
the U.S. district  court and the allover supervision is with the U.S. 
distr ict court and tha t is generally believed to obviate the constitu­
tional questions.

I wouldn’t wish to suggest th at it is total ly a t ease, because our po­
sition is relatively new. and so far  as I  know has not been tested on 
constitutional grounds. Pend ing tha t I think  we can assume it is 
constitutional.

With respect to the first question, which is much more difficult, I  
have not researched the question and T am not prepared to say whether 
article 3 vests exclusive power in the—exclusive Judicial power in the 
T nited States. I t c learly vests power, hut what T am unable to answer 
without  further research is whether tha t power can he delegated, 
whether it can he waived in certain instances or whether  it is plenary  
and exclusive and must he exercised in all cases. The  answer to t ha t 
question, of course, isn't the answer to your question, and I confess my 
inahilitv to-----

Mr. Danielson. T have great reservations here. Section 1 says the 
Judicial power of the United States shall he vested in one Supreme 
Court and such infer ior courts as the Congress may from time to time 
ordain or establish. The Judicial power we have Just described 
shall-----

Mr. Wiggins. Of course, to recognize the Judicial power of the 
United States is not to mandate t ha t power be exercised in all cases, 
not necessarily at least. T am not positive what the case law is with re­
spect to whether that  power must he exercised in all cases.

Mr. P antelson. T think if  we do create a cause of action we have got 
a problem with respect to the Judicial power o f the United  States.

Mr. W tgotns. Tt is an understanding question and one which hears 
directly  upon my situation and I will be glad to submit something on 
it.

Mr. P onottue. Don’t you th ink many of these cases involving very 
little money damages will he handled administrative ly, as under the 
Tort Claims Act? You have under the Tor t Claims Act—as a mat ter 
of fact, it is required that  you first submit vour claim to the depa rt­
ment involved, and they, as a result of th eir investigation,  will deter­
mine whether or not there is liability or not. They have the righ t to 
adius t and settle cases without them ever going into courts.

Mr. W iggins. Indeed they do, Mr. Chairman, and I would hope so. 
I think  we run the risk, however, of an increased litiga tion load in the  
U.S. distr ict court. The witness who preceded me acknowledged that, 
and I thin k it is inevitable. My question to the subcommittee, is simply 
whether  th at risk is necessary to take. I, of course, would submit th at 
to you. T merely wish to raise the  question.

Mr. Donohue. It  might  be appropriate  at this time to  ask the rep­
resentative of the Depar tment  what percentage of the claims tha t are 
filed under the present Tor t Claims Act are settled administratively.
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Mr. L aughlin. Mr. Chairman, the only reliable and comprehensive 
data  I have knowledge of perta ins to a survey conducted by the ad­
minist rative  conference on this  administrative claims procedure for 
the fiscal year 1968. Astoundingly, there were approximatelv 22,000 
claims filed with the various Government agencies, and this includes 
the fender benders, the five-and-dime cases, as well as the serious ones, 
and the precise percentage, as I recall it, was something like 84 per­
cent of those 22,000 were disposed of a t the administ rative  level.

As I say, that is somewhat out of date but tha t was the  first full 
fiscal year where the 1966 amendments had been in effect.

I do know from my own personal experience in hand ling the small 
claims for the Department of Justice  and in the payment vouchers 
tha t I see from all the  Government agencies tha t go through  the Gen­
eral Accounting Office—I get copies of them—I think a vast prepond­
erance of  the  small claims are disposed of at the administra tive level, 
and even the more substantial ones, I thin k the experience has  been 
sufficiently favorable tha t merits of this administra tive claim proce­
dure have been justified, th at is to say th at our caseload has no t been 
on the increase, that is, it is a t a new all-time high, the cases tha t are in 
litigat ion.

But I  hate to contemplate w hat it  would be were it not for the claims 
disposed of a t the administra tive stage.

Mr. Wiggins. Accepting the  gentleman’s statistics, and I have no 
reason to doubt them a t all. of the  some 22,000 cases 84 percent settled 
admin istratively would s till leave 3,000 or 4,000 cases which are lit i­
gated. Now, that doesn’t  mean th at this s tatute will deal with 3,000 or 
4.000 cases, but if the  same statistics perta in it is clear tha t i t is going 
to have some considerable im pact upon the distr ict courts around the 
country, and it is an impact tha t they are ill equipped to  bear, given 
the exist ing load upon them.

Mr. Donohue. Well, than k you very much.
Mr. Wiggins. Thank you, Mr. Chairm an, for perm itting me to 

comment.
Nfr. Donohue. We will now hear from J. Clay Smith, Chairman of 

the To rt Law Committee of the Federal Bar Association.

TESTIMONY 0E J. CLAY SMITH, JR., CHAIRMAN, TORT LAW 
COMMITTEE, FEDERAL BAR ASSOCIATION

Mr. Smith . Mr. Chairman and members of the subcommittee, I  am 
pleased to have this opportuni ty to comment on II.R.  10439, a bill 
which would amend title 28 of the  United States Code to broaden the 
liabil ity of the United States in suits based upon negligent acts or 
omissions, including such acts or  omissions sounding in tort for money 
damages which may arise under the Constitution or statute of the 
United States. I am Chairman of the Tor t Law Committee of the 
Federal Bar Association with a membership of nearly 400 a ttorneys 
practicing in both the public and p rivate  sectors in the United States. 
The membership of th e T ort  Law Committee of the Federa l Bar As­
sociation is comprised of nea rly 400 attorneys, practicing in both pub­
lic and private sectors in the United States and abroad. The Federal 
Bar Association, of course, is comprised of nearly  15.000 attorneys 
practicing law here in the  United States and also abroad.
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On Novemb er 2, 1973, I  prov ide d each  mem ber  of  the Tort  Law 
'Comm ittee wi th a c opy of H.R . 10439, a copy of  th e commen ts on the  
substance  of  th e p rovisions o f S.  2558 made  ov Se na tor  Ro man H ru sk a 
and the Atto rney  General  pr in te d in the Con gressio nal  Rec ord  on 
October 10,1973, at  S. 18931, a long  with a fu rther  break down  o f H.R.  
10439 t hat  I  prep ared  fo r the  mem bership. The mem bers  of  t he  T or t 
La w Com mit tee  were requ ested to  comment on the pro posed  leg isla­
tion. In  resp onse to  my let ter , several mem bers  of the  com mit tee ex­
pressed  th ei r views  in wr iting . A selec t copy  o f th e reviews  t ha t I  r e­
ceived on  th is  bill is at tac hed to th e sta tem ent that  you  hav e before you.  
They also ca lled  me bv phone or  dropp ed  in my office to  reg ist er  th ei r 
opinions on H.R.  10439. In  all candor,  I  was su rpris ed  a t th e high  level 
of  in ter es t in th is  legisla tion . On a comp ara tive basis, th e in terest of 
the p riv at e p ract iti on er  exceeded th at  of  law yers in the F ed eral  service.

As a, r esult  of  th is commit tee ac tiv ity , I  am able  t o repo rt  th at  an 
overw helming m ajor ity  of th e att orne ys  who wrote , ca lled  or  d ropped  
in  to  reg ist er  th ei r posit ion  on H.R.  10439 and  S. 2558, which  I  believe 
is essent iall y th e same as  thi s bi ll,  genera lly  appro ved th is  legis lati on. 
How ever, there  were some who voiced str on g opp osi tion to  section 4 
of  the bill which immunizes a Fe de ra l employee  fro m per son al lia ­
bi lit y fo r torti ou s c onduct  even  th ou gh  committed  while  a ct ing wi thin 
the scope of  his  emp loym ent.  For exa mple, one mem ber of  the com­
mi ttee w rot e and  s ta te d :

Why should the vast  number of Fed era l employees in this  country  not  be per ­
sonal ly answ erab le for  the consequences of their conduct, as are  the  res t of us?

T strongly oppose the proposed amen dmen ts to the  extent th at  they immunize  
all Fed era l employees from personal liab ility  for  tor ts commit ted in the  scope 
of the ir employment.

Hi s l et te r i s a tta ched  he reto . I  must  say  i t w as Mr. G ray w ho is f rom  
the  St ate of  Mississippi.

Th is le tte r reflects  t he  opinion of  several of  t he  persons  who call ed 
me in connection with the  leg islation. However , as I  ind ica ted  b efor e, 
the major ity  of the peop le general ly su pp or ted section 4 which  would  
imm unize Fe de ral  employees.

Tn ad di tio n,  some mem bers  were of  the  opinion th at  the en tir e in ­
ten tio na l to rt  section should be dele ted there by  pe rm itt in g th e sov­
ere ign  to  be sued fo r vi rtu al lv  any  int en tio na l to rt  comm itte d by a 
Fe de ral employee actin g wi thin the  scope of his  employmen t.

Other  mem bers  des ire th a t the Ju di ci ar y Com mit tee con sider ra is ­
ing the  cu rre nt  st atutor y level allowed  fo r at to rney s’ fees un de r the  
Fe de ral  Tort . Cla ims  Act : 28 TT.S.C. section 2678. Pr esen tly , as you 
may know the  maxim um fee autho riz ed  bv the act  is 25 perce nt “of 
any judg men t” or  s ettl ement  of  a case in lit igat ion,  and  20 p erc en t o f 
any set tlement obtained while the claim is pend ing  in th e ad min is tra­
tive agenev. T he  members bel ieve th at  a 5-percen t inc rease is w ar ranted  
in the  judgment - and  ad min ist ra tiv e cate gories.  Eve n a 5-percent in ­
crease is fa r below th e stan da rd  fee fo r s ervices for s im ila r to rt  c laim  
rep resentati on  across  the co un try  which ran ge  betw een one-t hir d to  
one-h alf  of  anv jud gm ent or  set tlement.  Some att orneys  believe th at  
the  low fee schedule  un de r th e To rt  Cla ims  Laws is des igned to dis ­
cou rage law yers from repr es en tin g person s ha ving  claims un de r the 
act.
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In  t hi s conn ection, I  s hou ld like  to call to th is  commit tee’s a tte nt ion 
th e fact  that  th e Tor t Cla ims Ac t is s ile nt  on the m at te r of  a tto rn ey s’ 
fees in instances where  no judg men t fo r the claiman t is obtained or 
where  th ere is a n adv erse de ter mi na tio n rega rd in g the ad min ist ra tiv e 
cla ims  a nd  no su bseque nt judg men t i s obta ine d on beha lf of  th e p la in ­
tiff.  Also , i t is uncle ar wh eth er ap pe lla te work pe rm its  th e at to rney  to 
ch arge  a fee in excess of  t hat pre sentl y au tho riz ed  by  law when he is 
vic tor iou s in cases where  the Government  appeals  fro m a decision  in 
favo r of  the  c laima nt,  or  the  cla im an t’s at to rney  appeals  fro m a  d eci ­
sion in fav or  of  the Government . Sinc e vio lat ion  of  the Tor t Cla ims 
Act  fee pro vis ion  ca rri es  a poss ible  crimi na l pe na lty , some clarific a- 
alo ng  the  lines  ju st  m ent ion ed wou ld seem high ly  ap prop ria te .

Sec tion  3 of H .R . 10439 caused th e g reates t concern among  the  mem­
bers of  t he  To rt Law Comm ittee because the  mem bers  believe th a t as 
dr af te d section 3 of th e bil l restr ic ts th e damages recoverabl e un de r 
th e Tor t C laim s A ct fo r c laim s a ris ing i n t o rt  for  mon ey damage s a ri s­
ing unde r the Co nstituti on  or  s ta tu te  o f the U ni ted Sta tes . Hen ce, the 
res t of  my presen tat ion will  be dir ected  to  the soundness of sec tion  3 
of  H .R . 10439.

F ir st  o f all,  le t’s look at  th e Uni ted State s as a de fen dant.  I  m ight  
ad d many of the com ments  I  m ake  here  tod ay  are  ve ry sensitiv e to me 
in some respects , an d th a t is beca use du ring  my  4-y ear  ten ure as a 
ca ptain in the U.S . Arm y I  admi nis ter ed  several  t ho usan d cla ims  f or 
th e State s of Marylan d,  Vi rg in ia , and the  Dis tr ic t of  Columbia, an d 
so therefore I  spe ak with  some—and  th a t ha sn ’t  been too  lon g ago— 
2 y ears ago w hen I  got ou t of  the mili ta ry , so I  sp eak  w ith  some p ra c­
tic al  mec hanical  kno wle dge  o f the  prob lem s t hat  pr iv at e pr ac tit ione rs  
have with th is  pa rt ic ul ar  sta tu te , fo r I  nego tia ted  seve ral claims fo r 
th e U.S. Government , even claims which  w ere beyond  m y ju ris dict ion 
wdth autho riz ati on .

Now,  the st at ut or y scheme of  the pro posed  amend ments  t o ti tl e 28 
conta ine d in H.R.  10439 app ro pr ia te ly  s ta rts  by  a nn ex ing  language  to  
28 U.S .C.A . section 1346(b) . I f  the Congress sho uld  ad op t H. R.  
10439, 28 U.S .C.A.,  sec tion  1346(b) wou ld rea d as follow s. I  won’t 
read  the enti re  sta tu te,  bu t sum ma rize it .

I t  would  p ermit a p erson to  file s ui t fo r i nj ur y o r loss of  p ro pe rty or  
perso na l in ju ry  or  de ath  caused by th e neg lec t or  wrongful acts or  
omission of  an emp loye e of  the Government  whi le ac tin g in his  em­
plo ym ent unde r th e circum stance s where the Un ite d State s, if  a p ri ­
va te person , w ould  be liable  to  the  cl aiman t in accordance  w ith  th e law  
of  th e place where  the  a ct or  om ission occ urred [, or  w here the  claim s 
soun din g in to rt  fo r mon ey dam age s ari se un de r the Co ns tituti on  or  
statutes  of  the  Uni ted State s, such lia bi lit y to  be d ete rm ine d in acc ord ­
ance  with appli cab le Fe de ra l law.]

I t is a lmo st, if  no t u nive rsa lly  accepted th at  a pe rso n cla im ing d am- 
acres u nd er  th e Fe de ral  Tor t Cla ims  A ct mus t f irs t file an ad m in is tra­
tiv e claim wi th the “a pp ro pr ia te  Fe de ral agency”  pr io r to  filing s ui t 
in Fe de ral cou rt. Th is is sta tu tory , 28 U .S.C. , sec tion  2675. Th e fili ng  
of  an ad min ist ra tiv e cl aim  is a  sine qua non to th e pow er of  a  F ed eral  
cou rt to  he ar  and to dec ide the  me rit s of  t he  pl ai nt if f’s cla im ag ains t 
th e Un ite d Sta tes . Hence , any  claim soun ding  in  tort, fo r money dam­
age s ar isi ng  un de r the Co nstituti on  or  sta tu tes of  th e Un ite d State s 
would  also  be re qu ire d to  be f irst  presen ted  to t he  “a pp ro pr ia te  Fed eral
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agency within 2 years aft er such claim accrues.” Therefore, what 
might have seemed to be an ambiguity in the legislation would seem to 
be clarified tha t the period for  bringing any constitutional claim would 
be a period of 2 years, because, of course, the legislation as amended 
doesn’t provide a statutory  period of limi tations in the legislation. So 
it would have to be 2 years under the current claims statute.

Section 2 of II.R. 10439 would amend 28 U.S.C. section 2672 to read 
as follows:

Mr. Chairman has alluded to some of the language when he was ad­
dressing questions to Congressman Wiggins. Bu t tha t provision st ates:

The head of each Federal agency o r his designee, in accordance with regula­
tions prescribed by the Attorney General, may consider, ascerta in, adjust, de­
termine, compromise, and settle any claim for money damages against the United 
States for injury  or loss of property or personal injury or death caused by the 
negligent or wrongful act or omission of any employee of the agency while acting ?
within the scope of his office or employment under circumstances where the 
United States, if a private person, would be liable to the claimant in accordance 
with the law of the place where the act o r omission occurred,”
and the amending language would s ta te :
. . .  or where the claims sounding in tort  for money damages arise under the 
Constitution or statu tes of the United States, such liability to be determined in 
accordance with applicable Federal law.
The other sections would remain the same.

As we unders tand the amendment to 28 U.S.C.A. section 2672, the 
head of each Federal agency or his  designee, in accordance with regu­
lations prescribed by the Attorney General may negotiate and settle 
claims against the United States  for tor tious conduct which results in 
(1) money damages, (2) loss of property, (3) personal in jury,  or (4) 
death, when caused by an act or omission of any employee of a Federal 
agency while acting within the scope of his authori ty. In addition, the 
Federal  agency would now negotiate and settle claims sounding in tort  
for money damages arising under  the Constitution or statutes of the 
United States;  however, liabil ity for such claims would be governed 
solely by Federal law ra ther than State law.

Now, the l iabili ty of the United  States, and this is the prelude get­
ting  in opposition because of  several questions raised by Members of 
the Congress, we feel is a very sensitive point.

As presently  enacted, the liabi lity of the United States under the 
Federal Tort Claims Act is sta ted in 28 U.S.C.A., section 2674. That 
provision states, as it states  now :

The United States shall be liable, respecting the provisions of thi s ti tle relating  
to to rt claims, in the same manner and to the same extent as a pr ivate individual 
under like circumstances, but shall not be liable fo r inte rest p rior to judgment or 
for punitive damages.

If, however, in any case wherein death was caused, the law of the  place where 
the act or omission complained of occurred provides, o r has been construed to 
provide, for damages only punitive in nature, the United States shall be liable 
for actual or compensatory damages, measured, by the pecuniary injur ies result­
ing from such death to the persons respectively, for whose benefit the action was 
brought, in lieu thereof.

As amended, the first, paragraph  of 28 U.S.C.A. section 2674 would 
be changed by section 3 of H.R. 10439 to read as follows:

The United States  shall be liable in accordance with the provisions of section 
1340(b) of this title, but shall not be liable for interest prior to judgment or for
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punitive  damages: Provided, th at  for  claims  aris ing und er the  Constitu tion or 
sta tu tes of the United State s, recovery shal l he re stric ted to actua l damages and, 
where appropr iate , reaso nable  compensation  for  general damages  not to exceed 
$5,000.

Th is  is the  pro vis ion  which gave several  peop le of  the Tort  Law 
Comm ittee prob lems.

By  i ts lan guage, section 3 o f I I.R . 10139 places a s ta tu to ry  ceil ing , as 
in terp re ted by th e m embers o f ou r committee , on th e a mo un t th at  a p er ­
son in ju re d in his  business , p rope rty , o r who r eceives p ersonal in jur ies , 
may  reco ver in ins tances  in which  the con ten t o f t he  claim  (1) sounds  
in to rt , (2) dem and s m oney dam ages, a nd  (3) aris es un de r th e C onsti ­
tu tio n,  or  (4) sta tutes  o f the  U ni ted  Sta tes . Tor t cla ims  a ris ing under 
the Co ns tituti on  and sta tu tes  would be governed  solely by appli cab le 
Fe de ra l law.

Th e significa nce of  th e lim ited dam age s r ecoverable u nd er  a c laim — 
and it  came home to me when Con gressm an W igg ins w as ta lk in g—c an ­
no t be f ul ly  a pp recia ted  w ith ou t refe ren ce to section  7 o f thi s b ill.  S ec­
tio n 7 would amend  28 U.S .C.A.,  se ction 268 0(h ) of  th e Tort  Cla ims  
Ac t which  now r ea ds:

The provis ions of thi s e hapat er and section  1346(b) of th is tit le  shall not  apply 
to—

(h) Any claim ari sing out  of assault, bat tery , false imprisonment, false a r­
rest,  malicious prosecution , abuse of process, libel, slander,  misrepresenta tion,  
deceit, or inte rference with con tract right s.

Fr om  the tes tim ony th a t has been given here toda y we now know 
th at  P ub lic  Law 93-253, which was passed on Ma rch  16,1974, we know 
th is  exclusionary  provision  does n ot ap ply to law  e nfo rce ment officers. 
They today may  be sued  fo r int en tio na l to rts ------

Mr. D anielson. May I ask the  gen tleman a questio n at  th is po int?
You are  re fe rr in g to the law which was effective Ma rch  16?
Air. S mit h . Th at  is righ t.
Air. D anielson. A pe rio d of 11 d ays , I believe.
Is  th e gentl eman aw are  o f t he  f ac t t ha t t hat pa rt ic ul ar  proviso was, 

sha ll I  say , a sp or t so fa r as ou r Fe de ral leg islation  was concerned. 
Th ere was a good deal  of  d eba te in the Hou se as to wh eth er it  s hou ld 
be allowed  to pass at  all.  I perceive  a t the  m ome nt a wind ow in space 
th ro ug h which you can  sho ot fo r more dam age s th an  the  $5,000. I t  
was  no t the int en t of  th is  committ ee to have pro vid ed  it  a t th at  time. 
You are aware of  th at  fac t, a re you not ?

Mr . S mith. I  am aw are  o f the  fac t th a t th at  i s one piece o f leg isla­
tio n th at  I  expect to on ly as a foo tno te to the leg islation  which I  am 
te st ifyi ng  on. So, the refore , because it ame nds  the Tor t Cla ims Act  
11 days  ago------

AU. D anielson. An d m ay be ame nde d again.
Ah-. S mith . Alaybe.
ATr. Danielson. W ha t I wanted the gentl eman t o be fu lly  a ware of, 

th at  pol icy was no t the con sidered and de lib era te opinion  o f t hi s com­
mittee , ei ther  th e subcom mit tee  o r whole commit tee,  n or  genera lly  t he  
in ten tio n of Con gress, bu t because of pa rl iam en ta ry  ma neuveri ng  it 
ha ppened  to  go thr ou gh  and  I don’t th in k it  is som eth ing  to which you 
sho uld  become addic ted .

Air. S mith. Oh, no. AVe are not addic ted to it, as a matter of fact.
Air. Danielson . Re sis t the tenden cy,  p lease.

33 -8 20— 74------ 6
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Mr. Smit h . Oka y.
Mr. Donohue . I  ha te to in te rr upt you at  thi s juncture. T not e the re  

is a roll call  go ing  on at  the  prese nt tim e on the floor, and it is incum­
bent upon  the  members of th is commit tee to go over  and resp ond  to 
that  call.

Wo uld  it be convenien t for y ou to come back at  some la te r dat e------
Mr.  S mit h . Th is grieves me m uchly.
Mr. Dono hue . W ha t?
Mr. Smit h . I t grieves  me to  ret ur n,  because it would seem to the  con­

tinu ity —T wou ld be ha pp y to come back, bu t we oppose section 3 of 
thi s leg isla tion.

Mr. DoNonuE. Th en you may  be in opp osi tion to othe r po rtions of 
it. and  we w an t the benefit of  yo ur  views.  B ut at  the same t ime we have 
oth er responsibil itie s tha t we must  a dhere  to.

So you will be no tified at some la te r da te to come befo re us a nd give  
us th e benef it of  your views.

Mr. S mit h . The Bar  Associatio n would ap prec iat e it, because the  
int ere sts  of  ou r co nst ituent s a re such t hat ------

Mr. Donohue . We want to accommodate you and  the  Bar  Associa­
tion and  anyone else.

[T he  pr ep ared  sta tem ent  of  Mr. Sm ith  f ol lows :]

Statem ent of J.  Clay Smith, J r., Chairm an , Tort Law Committee of the 
F ederal Bar Association 1 2

I ain pleased to have thi s opportunity  to comment on II.It. 10430. a hill which 
would amend tit le 28 of the United Sta tes Code to broaden the  liab ility  of the  
United Sta tes in suits  based upon negligent acts  o r omissions, including such acts 
or omissions sounding in t ort  for money damages  which may a rise  under  the Con­
stitution or sta tu te  of the United State s. I am chairma n of the Tor t Law Commit­
tee of the  Federal Bar Associa tion with  a membership of nea rly 400 a ttorneys 
prac ticing in both the  public and private sectors  in the United States.

I.

On November 21. 1973, I provided each member of the Tort Law Committee  with  
a copy of II.R. 10439, a copy of the  comments on the  substance of the provisions 
of S. 2558 made by Senator Roman Ilru ska  and the Attorney  General prin ted in 
tiie “Congressional Record” on October 10. 1973. a t S. 18931, a long with a fur ther  
breakdown of II.R. 10439 th at  I prepa red. The members of the  Tort Law Com­
mittee were requested  to comment, on the  proposed legislation.  Tn response to  my 
letter, seve ral members of the committee expressed the ir views in writing,* called 
me by telephone, or dropped by my office t o reg iste r the ir opinion on the provi ­
sions of II.R. 10439. In all candor, I was surprised at  the high level of in terest  in 
this legislation.  On a compara tive basis, the intere st of the privat e practit ioner 
exceeded t hat  of lawyers in the Fed era l service.

As a res ult  of this committee act ivity, I am able to report th at  an overwhelm­
ing majori ty of the  atto rneys who wrote, called or dropped into  registe r the ir 
position on II.R. 10439 and S. 2558 generally approve of th is legislation.  However, 
the re were  some who voiced strong opposit ion to sec tion 4 of the bill which immu­
nizes a Federal  employee from personal  liab ility  for tor tious conduct even 
though committed while acting in the scope of his employment. Fo r example, 
one memlier of the committee w ro te :

Why should the vast number of Federal  employees in thi s country not be 
personally  answerable for  the  consequences of the ir conduct,  as are  the res t 
of us?

1 T he  Fed er al  B ar  Assoc ia tio n is  comp osed of som e 15.0 00 a tt o rn eys th ro ughout th e 
U nit ed  S ta te s an d ov er se as  in  1 0 t chap te rs  an d is  co mpr ise d of  a tt o rn ey s curr en tl y  or  fo r­
m er ly  in  Fed er al  se rv ice or  ot he rw is e ha vi ng a su bst an ti a l in te re st  in  th e pr ac ti ce  of 
Fed er al  law.

2  See ap pe nd ix  fo r copy  of th e le tt e r da ted Nov . 21. 197 3, an d fo r copies  of  a re pre se n ta ­
tive se lect ion of  re sp on di ng  views.
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I strongly oppose the proposed amendments to the extent tha t they immu­
nize all Federal employees from personal liability for tort s committed in the 
scope of their  employment.

This l ette r reflects the opinion of several of the persons who called me in con­
nection with the legislation.

In addition, some members were of the opinion t hat  the en tire intentional tort 
section should be deleted thereby permitting the sovereign to be sued for virtua lly 
any intentional tor t committed by a Federal employee acting  within the scope of 
his employment. Compare 28 U.S.C.A. § 2680(h) with section 7, ll.l t. 10439.

Other members desire tha t the Judiciary Committee consider raising  the cur­
rent statu tory  level allowed for attorneys’ fees under the Federal Tort  Claims 
Act, 28 U.S.C.A. § 2678. Presently, the maximum fee authorized by the  act is 25 
percent “of any judgment” or settlement of a case in litigation, and 20 percent 
of any settlement obtained while the claim is pending in the administrative  
agency. The members believe th at a 5 percent increase is warran ted in the judg­
ment and administrat ive categories. Even a 5 percent increase is far below the 
standard fee for services for similar tor t claim representation across the coun­
try which range between one-third to one-half of any judgment or settlement. 
Some attorneys believe tha t the low’ fee schedule under the Tort Claims Act is 
designed to discourage lawyers from representing persons having claims under 
the act.

In this connection, I should like to call to this committee’s attention the fact 
tha t the Tort Claims Act is silent on the matte r of atto rneys’ fees in instances 
where no judgment for the claimant  is obtained or where there is an adverse 
determination regarding the admin istrat ive claims and no subsequent judgment 
is obtained on behalf of the plaintiff. Also, i t is unclear whether appellate w’ork 
permits the attorney to charge a fee in excess of tha t presently authorized by 
law when he is victorious in cases where the Government appeals from a decision 
in favor of the claimant, or the claimant’s attorney appeals from a decision 
in favor of the Government. Since violation of the Tort Claims Act fee provision 
carries a possible criminal penalty, some clarification along the lines jus t men­
tioned would seem highly appropriate. See Smith, “How To Perfect A Claim 
Under the Federal Tort  Claims Act,” 8 A.B.A. Law Notes 41, 46 (Jan . 1972) ; 28 
U.S.C.A. § 2678; Elmore v. United States, 404 F. 2d 56 (6th Cir. 1968).3

Section 3 of H.R. 10439 caused the greatest concern among the members of the 
Tort Law Committee because the members believe tha t as drafted section 3 of the 
bill restricts the damages recoverable under the Tort Claims Act for claims 
sounding in tort  for money damages ar ising  under the Constitution or s tatu te of 
the United States. Hence, Par t TI of my presentation will be directed to the 
soundness of section 3 of H.R. 10439.

II.
A. T H E  U NIT ED  ST ATE S AS  DEF EN DA NT

The statu tory scheme of the proposed amendments to title  28 contained in 
H.R. 10439 appropriately sta rts by annexing language to 28 U.S.C.A. § 1346(b).

If the Congress should adopt H.R. 10439, 28 U.S.C.A. § 1316(b) would read as 
follows:

(b) Subject to the provisions of chapter 171 of this title, the dist rict 
courts, together with the United States  District  Court of the Virgin Islands, 
shall have exclusive jurisdiction of civil actions on claims against  the  United 
States, for money damages, accruing on or afte r Janu ary 1, 1945, for injury 
or loss of property, or personal injury or death caused by the negligent or 
wrongful act or omission of any employee of the Government while acting 
within the scope of his office or employment, under circumstances where the 
United States, if a private person, would be liable to the claimant in accord­
ance with the law of the place where the ac t or omission occurred [, or  where 
the claims sounding in tort  for money damages arise under the Constitution 
or statutes  of the United States, such liability to be determined in accord­
ance with applicable Federal law.] (amending language in brackets)

It  is almost, if not, universally accepted tha t a person claiming damages under 
the Federal Tort  Claims Act must first file an admin istrative claim with the

3 In rea din g “Elinore” .von are  rem inded th at the 1966 Amend ment to the Fe de ral To rt 
Claims Act  inc reased  at to rn ey s’ fee for jud gm en ts from 20 to 25 per cen t.



“appropria te Federal agency” prior  to filing suit in Federal Court. 28 U.S.C.A. 
8 2675. The filing of an  administrative claim is a sine Qua non to the power of a 
Federal Court to hear and to decide the merits  of the p laintiff’s claim against the 
United States. See, e.g., Gnnstrcam v. United States, 307 F.Supp. 366, 369 (C.D. 
Calif. 1969). Hence, any claim sounding in tor t for money damages arising under 
the Constitution or statu tes of the United States would also be required to be 
first presented to the “appropria te Federal agency within 2 years after such claim accrues.” 28 U.S.C.A. § 2401(b).

Section 2 of H.R. 10439 would amend 28 U.S.C.A. § 2672 to read as follows:
The head of each Federal agency or his designee, in accordance with regu­

lations prescribed by the Attorney General, may consider, ascertain, adjust, 
determine, compromise, and settle any claim for money damages against the 
United States for injury or loss of property or personal injury or death 
caused by the  negligent or wrongful ac t or omission of any employee of the 
agency while acting within the scope of his office or employment under cir­
cumstances where the United States, if a private person, would be liable to 
the claimant in accordance with the law of the place where the act or omis­
sion occurred [, or where the claims sounding in tort for money damages 
arise under the Constitution or statu tes of the United States, such liability 
to he determined in accordance with applicable Federal law”] : Provided, 
That  any award, compromise, or settlement in excess of $25,000 shall be ef ­
fected only with the prior writt en approval of the Attorney General or his designee.

Subject to the provisions of this titl e rela ting to civil actions on tor t claims 
against  the United States, any such award, compromise, settlement, or de­
terminat ion shall be final and conclusive on all officers of the Government, 
except when procured by means of fraud.

Any award, compromise, or settlement in an amount of $25,000 or less 
made pursuant to this section shall be paid by the head of the Federal 
agency concerned out of appropria tions available to th at agency. Payment  of 
any award, compromise or settlement  in an amount in excess of $2,500 made 
pursuant  to th is section or made by the  Attorney General in any amount pur­
suant to section 2677 of this title  shall  be paid in a manner similar  to judg­
ments and compromises are hereby made available for the payment of 
awards, compromises, or settlements under th is chapter, (amended language 
in brackets)

As we understand the amendment to 28 U.S.C.A. § 2672, the head of each Fed­
eral Agency or his designee, in accordance with regulations prescribed by the 
Attorney General may negotiate and settle claims against the United States for 
tortious conduct which results  in (1) money damages, (2) loss of property, (3) 
personal injury, or (4) death, when caused by an act or omission of any employee 
of a Federal Agency while acting within the scope of h is authori ty. In addition, 
the Federal Agency would now negotiate and settle claims sounding in tort  for 
money damages arising under the Constitution or sta tutes of the United State s; 
however, liability for such claims would be governed solely by Federal, rath er 
than State law.4

B. LIABILITY OF UNITED STATES

As presently enacted, the liability of the United Sta tes under the Federal Tort 
Claims Act is stated  in 28 U.S.C.A. 8 2674. That provision states,

The United States shall be liable, respecting the provisions of this title 
relating to tort  claims, in the same manner and to the same extent as a pri­
vate individual under like circumstances, but shall not be liable fo r in terest 
prior to judgment or for punitive damages.

Tf. however, in any case wherein death was caused, the law of the place 
where the act or omission complained of occurred provides, or  has  been con­
strued to provide, for damages only punitive in nature, the United States 
shall be liable for actual or compensatory damages, measured by the pe­
cuniary  injuries resulting from such death to the persons respectively, for 
whose benefit the action was brought, in lieu thereof.

4 U nd er  p re se n t law Fed er al  la w  ap pl ie s if  th e  Is su e Is w he th er  an  em ploy ee  is a Fe de ra l 
emplo yee . 28  U.S .C.A . $ 267 1. S ta te  la w  ap pl ie s in  ca se s whe re  th e qu es tio n is  w het her  the em plo yee  was  act in g  w ithin  th e sco pe of  h is  em ploy men t. W ill ia m s v. Uni te d S ta te s,  350 
TT.S. 857  (1 955) . Referen ce  to  th e S ta te  la w  is  usu al ly  mad e in  de te rm in in g th e elem en ts 
of  da mag es  under  th e  T ort  Cl aims Ac t e.g ., co ll at er al  so ur ce  ru le , wro ng fu l dea th  st a tu te s,  
an d pa in  an d su ffe rin g. H oyt  v. Uni te d S ta te s,  286  F. 2d 356 , 358 (5 th  Cir. 19 61 ).
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As amended, the  first parag rap h of 28 U.S.C.A. § 2674 would he changed  by 
Section 3 of II.R. 10139 to read as follows :

The United Sta tes  shal l he liable in accordance with the provis ions of sec­
tion 1346(b) of thi s titl e, but shall not be liable for int ere st pri or to jud g­
ment or for puni tive dam age s: Provided, That for  claims  ari sing under the  
Constitu tion or sta tutes  of the United States, recovery shal l be r est rict ed to 
actua l damages and, where appropr iate , reasonable  compensat ion for general 
damages not to exceed $5,000.

C. OPPOS ITIO N TO SECTIO N 3

B.v its  language, section 3 of H.R. 10439 places a sta tut ory ceiling on the amou nt 
that  a  person inju red in his business, property, or who receives personal inju ries , 
may recover in instances  in which the  content  of the claim (1) sounds in tor t, 
(2) demands money damages , and (3) aris es under the  Constitution, or (4) 
sta tu tes of the United States.  Tort claims  arising under the  Constitu tion and 
sta tu tes would be governed solely by applicable  Federal law.

The significance of the limited damages recoverable und er a claim presented 
under section 3 of  H.R. 10439 cannot be ful ly appreci ated  witho ut first reference  
to section 7 of this  bill. Section 7 would amend  28 U.S.C.A. § 2680(h)  of the To rt 
Claims  Act which now read s : 5

The provisions of this chapter  and section  1346(b) of thi s tit le shal l not  
apply to—

(h)  Any claim aris ing  out  of assaul t, bat tery, false imprisonment , false 
arr est , malicious p rosecution,  abuse of process, libel, slander,  misreprese nta­
tion, deceit, or interfe rence with con tract righ ts.

As amended, section  7 of H.R. 10439 would  delete  and  thereby allow a claim­
an t to present a claim for  in jur y caused  by a F ede ral  employee, a ctin g w ithin the  
scope of his employment, for claim s aris ing  out of as sau lt, bat tery , false imprison­
ment, false arrest , malic ious prosecution and abuse of process. Under the  pro­
posed legislation,  a  cla imant ’s exclusive remedy for the la tter  inten tional torts  is 
again st the  United State s. In addit ion, a Fed era l employee would be immunized 
from su it in a Sta te o r Fe deral Court  for tortious  conduct causing  persona l injury, 
loss of proper ty or dea th while act ing within  the scope of his employment. See 
section  4 of H  R: 10439, amending 28 U.S.C.A. § 2679(b)."

The members of the  To rt Law Committee  of the  Fed era l Ra r Association in 
larg e measure supp ort the provision which would immunize Federal  employees 
and their estate s from personal  liab ility  in to rt  claims for act s or omissions done 
while  act ing  with in the  scope of the ir employment. However, a minor ity of the 
members polled are of the  opinion th at  a Fed era l Employee (other  tha n those 
now covered by the  Government Drivers Act) ’ should remain personally  liable  
for  their  tort ious conduct like  any other citizen of the United States .

As previously stated,  the  section of H.R. 10139 which generated  the most com­
ment was the  language in section 3 of the  b ill which re ad s: “Provided, That for  
claims  aris ing  under the  Constitu tion  or sta tu tes of the United State s, recovery 
shal l be res tric ted to actua l damages and, where appropriate, reasonable com­
pensatio n for  general damages not to exceed $5,000.” The overwhelming major ity  
of To rt Law Committee  members, who called, or  wrote  to me rega rdin g the  bill 
inte rpreted or believed that  as  dra fted section  3 res tric ted  the  paym ent of con- 
situti onal to rt claims  to $5,000. To th at  exte nt the  members were of the opinion 
th at  the re exis t no fac tua l or rat ional basis  to permit a hypo thetical “Mr. A” 
to recover , for example, $15,000 for a fra ctu red  skull as a result  of the tor tious 
conduct of one employee ; and  on the oth er hand, limi t the  recovery  of “Mr. R” 
to $5,000 fo r the same injury  when a claim sounding in to rt may arise under the 
Con stitu tion or sta tut es  of t he United States.  In both cases, Messrs. A and R a re  
both seriously inju red  by the  tor tious conduct of a Government employee: how­
ever, section  3 of the  bill places a ceiling on the amount  th at  an agency, the

G See Pub lic La w 93 -2 53  (M ar . 16. 19741 . Th e eff ec t of th is  la w  Is to  de pr ive th e Fed er al  
Go ve rnmen t, th e de fens e of  so ve re ig n im m un ity  in  ca se s in  wh ich Fed er al  law en fo rcem en t 
ag en ts , act in g  w ithin  th e sco pe of  th e ir  em ploy men t, or  un de r th e co lor of Fed er al  law.  
co m m it  an  : as sa u lt , bat te ry , fa ls e im pr is on m en t, fa lse a rr e st , m al ic io us  pr os ec ut io n,  or  
ab us e of proc ess. A ppa re nt ly , H.R . 104 39 wo uld  li ft  th is  im m un ity to  a ll  o th er Fed er al  
em plo yees .

8 W e as su me th a t a Fed er al  em plov ee  would  re m ain pe rs on al ly  liab le  fo r da mag es  ari si ng  
fro m libel,  sl an de r, m is re pre se nta tion , an d th e o th er in te n ti onal  to r ts  st il l ex clud ed  bv 28 
U.S .C.A . 5 26S0(h ).

7 28  U .S.C .A.  § 2679.
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Attorney General, or a Federal  court may award for claims arising under the 
Constitution or statu tes of the United States.

Apart from the $5,000 limitation  placed on constitutional or stautory tort  
claims, to what factual  category of claims is this section 3 of the  bill directed? 
Assume tha t “Mr. B’s” home is broken into by Federal law enforcement officers 
on an erroneous tip by an informer;  “Mr. B” objects to the intrusion, is as­
saulted, and sustains injuries. Assume fur ther th at “Mr. B” retains  a lawyer who 
reads section 3 of II.R. 10439 and decides t hat  his client’s injuries are severe and 
exceed $5,000. Assume fur the r tha t “Mr. B’s” lawyer flies the claim without 
alleging tha t “Mr. B’s” claim arises  under the Constitution or statu tes of the 
United States. Can the lawyer argue that  his client’s claim is one solely for dam­
ages resulting from an a ssault or batte ry, and thereby avoid the $5,000 statutory 
ceiling? Probably not. In such a case the Government will undoubtedly argue 
tha t the factual predicate sounds in tort  for money damages arising under the 
Constitution or statutes of the  United States. See United S tates  v. Neustadt, 366 
U.S. 696 (1961).

The authority  of the Congress to establish the ju risdiction of Federal Court is 
unquestionable. Article III , U.S. Constitution. However, in the proposed legisla­
tion, one must ask : Aside from the power to establish the jurisdiction of the 
courts in the Federal system, is there a rational basis for the statu tory ceiling 
of $5,000 in section 3 of H.R. 10439?

As a start ing point, the U.S. Supreme Court’s statement in Bell v. Hood, 327 
U.S. 678 (1945) may provide some guidance in your pursuit, to answer the ques­
tion just  posed. As you recall, in Bell v. nood, supra, pet itioners  brought a suit in 
a Federal distric t cour t to recover damages in excess of $3,000 from the respond­
ents who wTere agents of the Federal  Bureau of Investigation. The petitioners 
alleged tha t they had suffered damages due to the conduct of the agents imprison­
ing them in violation of the ir constitutional rights. The Court held that the facts 
alleged in the complaint stated a claim for which relief could he granted and 
arose under the constitution or laws of the United States. Td. at 682. The Court, 
speaking through Mr. Justice Black, discussed, without deciding, the question 
of whether damages were recoverable for the alleged wrongdoing. The Court 
stated,

The issue is whether courts can grant money recovery for damages said 
to have been suffered as a result of Federal officers violating the fourth and 
fifth amendments. Tha t question has never been specifically decided . . . 
Moreover where federally protected rights have been invaded, it has  been the 
rule from the beginning tha t courts will be alert  to adju st thei r remedies 
so as to grant the necessary relief. And i t is also well settled tha t where legal 
rights  have been invaded and a Federal statute  provides a general right to 
sue for such invasion, Federal courts may use any available remedy to make 
good the  wrong done. Id. nt 684 (citations omitted) (emphasis added).

Thus, the  Court in Bell v. Hood, supra, spoke to the permissibility of the adjudi­
cation of claims for money damages and the power of the Federal courts to 
adjust the remedy so ns to gran t the necessary relief “to make good the wrong 
done.” This language should be the standard by wThlch the measure of damages 
for personal injuries are determined for claims “sounding in tor t for money 
damages arising  under the Constitution or s tatu tes of the  United States” under 
sections 2-3 of HR. 10439.

What is the rational basis for the proposed sta tutory restrict ion? Does Bivens 
v. Si x Unknown Agents of Federal Bureau o f Narcotics, 403 U.S. 388 (1971) pro­
vide us with any guidance on this matte r? In Bivens v. Six  Unknown Federal 
Narcotics Agents, supra, petitioner filed suit alleging tha t respondent agents of 
the Federal Bureau of Narcotics, acting under the color of Federal authority,  
made a warrant less entry of his apartment, searched the apartment, and arrested 
him on narcotics charges—all of the acts were alleged to be done wi thout prob­
able cause. The United States Supreme Court, speaking through Mr. Justice  
Brennan, held that, the complaint stated a Federal cause of action under the 
fourth amendment to the Constitution for which damages are recoverable upon 
proof of injuries resulting therefrom. The Court stated,

In Bell v. Hood. . . ., we reserved the question whether violation of the 
[fourth amendment] by a Federal agent acting under color of his authori ty 
gives rise to a cause of action for damages consequent upon his unconstitu­
tional conduct. Today we hold th at it does. Id. at  389.

In this  connection, the Court never hin ts that  a d ifferent standard should apply 
to injuries for tortious acts arising under the Constitution which measures the



43

damages sustained by a person. On the contrary, the Court quoting Bell v. Hood, 
supra, states tha t when a “Federal sta tute provides for a general right to 
sue . . . Federal courts may use any available remedy to make good the wrong 
done.” Id. at 390. The U.S. Supreme Court was well aware of the damage issues 
tha t would have to be resolved in cases of the Bell and Bivens variety. This aware­
ness is reflected in Bivens. The Court stated,

The question is merely whether petitioner, if he can demonstrate  an injury 
consequent upon the violation by Federal agents of his fourth amendment 
rights, is entitled  to redress his injury through a particular remedial mecha­
nism normally available in the federal courts . . .  we hold tha t petitioner is 
entitled to recover money damages for any injuries he has suffered . . . Id. 
at 397 (citations omitted) (emphasis added).

Hence, in both Bell and Bivens, the court teaches us tha t there must exist  a 
causal relationship between the constitutional duty breached and the resulting 
injuries. If  this is not the standard for the measure of damages in personal in­
jury  cases under section 3—this st andard should apply to section 3 of the  bill.

Hence, I ask again, what is the rationa l basis for limiting the jurisdictiona l 
amount recoverable for claims sounding in tort for money damages arising under 
the Constitution or stat utes of the United States under section 3 of H.It. 10439 
in instances where a cla imant can prove damages in excess of $5,000?

Admittedly, neither  the Bell nor Bivens opinions involved a claim arising under  
the Federal Tort Claims Act. Indeed, if they had, both cases may well have been 
dismissed pursuant  to 28 U.S.C.A. § 2080(h), supra. However, the attract iveness 
of section 7 of II.It. 10139, which would, inter alia, allow a claim against the 
United States for injur ies arising out of false imprisonment or false arrest  is 
diminished by section 3 of the bill which restr icts the damages recoverable to  
“actual damages and, where appropriate, reasonable compensation for general 
damages not to exceed $5,000.” ’

Let’s assume tha t “Mr. B” is accidentally killed by a Federal  law enforcement 
officer, who mistakenly breaks into “Mr. B’s” home in which he believes a  nar ­
cotics ring resides. Further , assume tha t “Mr. B” was married and had three  
children. Assume furth er, tha t “Mr. B” was a 30-year-ohl auto mechanic with a 
33-year life expectancy, whose annual income was $10,000. Obviously, the value 
of the life of “Mr. B” fa r exceeds $5,000.®

No doubt “Mr. B’s” wife and next-of-kin would present a claim in negligence 
for wrongful death. The facts in the hypothetical case are such tha t the claim 
may sound in tor t for money damages arising out of a violation of the fourth 
amendment to the Constitution. Under the  provisions of section 2 of H.It. 10439, 
the liability of the United States would be determined in accordance with 
“applicable Federal  law.” Under Ihe proposed amendments to the Tort Claims 
Act, what is the applicable Federal law in such a case—section 3 of II.It. 10439.’° 
Section 3 of II.R. 10439 limiting  the recovery for death or personal injury  is not 
consistent with the broad purpose of the Tort Claims Ac t: To compensate the  
victims of the Government’s negligence and wrongs. “Jayson, Handling Federal 
Tort Claims” § 66; Indian  Towing Co. v. United States, 350 U.S. 61, 68-69 (1955). 
As Jayson explains :

This, the second basic objective of the statute, was intended to be ac­
complished through the Act’s Waiver of  the Government's traditional im-

8 S ev eral  mem bers of th e co m m it te e nre of  th e op in ion th a t th e bill  sh ou ld  sp ec ifica lly  
ex pl ai n th e  diffe ren ce,  if  an y.  be tw een th e  wo rds “a ct ual  da m ag es ” an d “g en er al  d.i mng es .” 
W hat  Is it  m ea nt  by “a c tu a l”  an d “g en er al ” da m ag es ? See, e.g ., Ringo ld  v. Land, 212  N.C. 
369 , 193  S.E . 267, 268 (1 93 7)  whe re  th e co urt  st a te s,

“ ‘Act ua l da m ag es ' a re  syno ny mou s with ‘co m pe ns at or y da m ag es ’ an d w ith ‘gen er al  
da mag es .’ Dam ag es  fo r m en ta l su ffer ing ar e ac tu al  or co m pe ns at or y . . . an d a re  g ive n 
to  inde mni fy  th e p la in ti ff  f or the In ju ry  su ffered .” (c it a ti on  om it te d).

O th er  co urt s ha ve  st a te d  th a t  th es e terms- ar e syno ny mou s. .If. F. P at te rs on  D en ta l Supply  
Co. v. W ad ley , 401  F. 2d  167 , 172  (5 th  Ci r. 1968 ) : Miami Her al d P ub lis hi ng  Co. v. B ro w n, 
66 So.2d 679, 681 (F la . Sup. Ct . 19 53 ). Is  se ct ion 3 desig ned to  el im in at e pa in  an d su ffer ing 
as  an  elem en t of  da m ag es ? De sig ned to  pl ac e a ce lli ng  on  th e ba se  up on  which  pa in  an d 
su ffer ing may be m ea su re d?

9 S ee “D ep ar tm en t of H ea lt h . Edu ca tion , an d W el fa re  Li fe  T ab le s. ” vol . II —sec. 5 
(1 96 9)  ; Rob er ts , “W hat  I s  a L ife W or th  No w? ” “Th e Dai ly  (B al tim or e)  Rec ord.” vol . 172 , 
col.  3 a t p. 1 (.Tan. 11. 19 74 ) : PL I.  “ Dam ag es  In  Per so nal  In iu rv  an d W ro ng fu l D ea th  
Ca ses,"  383  (1 96 5) . See  al so . “J ay so n.  H an dl in g,  Fed er al  T o rt  Cla im s” , §2 13 .

m  I n  a wro ng fu l dea th  s it u a ti o n , doe s th is  mea n th a t no claim  in vo lv in g w ro ng fu l de at h 
is pe rm issibl e in  ca se s so und in g in  to r t a ri si ng  un de r th e C onst itu tion  or  s ta tu te  of th e  
U ni te d S ta te s?  Is  th er e a ge ne ra l Fe de ra l wro ng fu l dea th  s ta tu te ?  I f  no t, wo uld o th er  
Fed er al  wro ng fu l dea th -t ype st a tu te s  ap ply ? E.g .,  Jo ne s Ac t, 45  U.S .C.  § 31 : D ea th  on th e  
High Seas Ac t, 46  U.S .C. §§ 76 1- 76 8.  Is  th e re  an o th er  s ta tu te  und er  which  “Mr . B ’s” 
fa m ily  may seek re li ef  or  o th er benefit s fo r th e wrong  do ne ? I f  so, w hat a re  th ose  s ta tu te s ?  
W hat  ar e th os e be ne fit s?
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munit.v from sui t for tor t and thro ugh  its provisions for adm inistrative and 
jud icia l remedies under which the  Government’s liabilty  was to he equated to 
that  of a p riva te individual. Ibid.

The broad and troubling questions which I have raised concerning the ratio nal 
basis for placing the $5,000 ceiling on constitu tional tort claims und er section 3 
need to be answered." Wha t is the  inte nt of Congress? Indeed, at  least one Fed­
era l dis trict court has recently invited briefs on the issue of whe ther  a service­
man may sue for  damages for  con stitu tionally  impermissible  conduct resu lting in 
wrongful death.  Jamex  v. United Sta tes,  358 F.Supp. 1381, 1380-1388 (D.R.I. 
1973). However, in James, the cour t stated, “There is no occasion to decide these 
troubling issues. Though given ample  time and opportunity  to do so, counsel fo r 
plain tiff has chosen not to amend the  complaint  to allege a constitu tional to rt of 
the  Bivens v arie ty.” Id.  a t 1387.

Although speculative on my part , it is possible t ha t the $5,000 ceiling is inser ted 
to protect the  government from ant icip ated frivolous, Constitu tiona l tor t claims. 
You may be aware that  p rior  to 1910, a ceiling or the amount that  could be recov­
ered on to rt claims, adm inis trat ively or judicially, was a provision common to 
most to rt claim bills. I t has been documented th a t:

Generally , the  maximum proposed for property  damage  claims was higher 
tha n for personal inju ry or death . There were bills which would have  limited 
prop erty  damage  claim recovery  to $5,000, to $7,500, and to $50,000. The 
limitat ion  proposed for personal injury  or death generally was fixed at 
$5,000, or $7,000, or  $10,000.

. . . Moreover, there was fea r expressed by some th at  to permit  claims in 
unlim ited amounts would open the  doors of the  Tre asu ry unduly , that, it 
would engender fraud , ambu lance chasing, and other evils. Jayson, supra 
at  § 59.04 (cit ations omitted).

The fea rs th at  the floodgates would open to abusive to rt claims  has not hap­
pened. In connection with Bivens  typ e claims, the courts have been swift to dis­
miss frivolous claims, and no doubt will continue to do so. See Jones  v. Bales. 58 
F.R.D. 453, 401-400 (N.D. Ga. 1972). In addit ion, since there is no right to jury 
trial under the Tort Claims Act, it is likely  that  Federal  judges will award 
reasonable  damages under the  fac ts and circumstances presented to them, 28 
U.S.C.A. § 2402.

Therefore, T ask again, wha t is the  rationa l basis for the $5,000 ceiling con­
tained in section 3 of II.R. 10439, especially, as sta ted  by the Court in Bivens, an 
“agent  acting—albeit unconst itut iona lly—in the  name  of the United States 
possess a fa r greater capacity for harm tha n an individual tre spa sse r exercis ing 
no autho rity  other than his own.” Bivens  v. Six Unknown Federal Narcotics  
Agents, 388 TT.S. 388. 392 (1971).

In sum, the Tor t Law Committee  of the  Federal  Ba r Association favors the 
proposed amendments  to titl e 28 of the United Sta tes Code, but has  reservations 
about the purpose, inte nt and the  scope of the  limitat ion of section 3 of Il.R. 
19439. The Tort Law Committee desir es a specific s tate ment in connection with 
section 3 of the bill. The committee wishes to reserve the  right to submit addi­
tional comments on the provisions of th is bill.12 Thank you.

APPENDIX

Re Request for comments on proposed amendments to Tor t Claims Act.
T he  F ederal B ar Asso cia tio n, 
Washington, D.C., November 21, 1978.

Dear Colleague : Enclosed for  you r consideratio n, review, comments, and 
app ropriate reference is a legis lative proposal “To amend Title  28 of the United 
Sta tes Code to provide an exclus ive remedy again st the United Sta tes  in suit s 
based upon acts or omissions of United States employees, and for  other purposes.” 
The proimsed amendm ents to  the To rt Claims Act are  signif icant because they,

11 Some members of the committee recognize th at  the word “ac tua l” damages may well 
permit atto rneys to presen t claims In excess of $5,000. but the consensus Is tha t If the 
language In section 3 Is not designed to create , by way of limi tation , ano ther means to 
measure damages in constitu tional to rts  where personal  Injury results th at  bo th the Jus tice 
Department and the Congress should express a c lear sta tem ent  to th at  effect.12 For example, the filing of a to rt claim in a Sta te or Federal court  should not bar a 
claim under the  Tort Claims Act under dun stre am  circumstances. Ounstream v. United 
Stat es,  307 F. Supp. 366, 369 (C".D. Cali f. 1969). Also, what “st atu tes ” of the United States are covered by the  language in section 3 of H.R. 10439?
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inter  alia, would immunize all federal employees from personal liability  in tor t 
for acts done in the scope of thei r employment and also immunize them from 
claims sounding in tort  for relief arising under the Constitution or federal 
stat utes of the United States.

The enclosed legislation was introduced by Senator Roman Hruska (by re­
quest) in the Senate on October 10, 1973, as S. 2558; and introduced in the 
House of Representat ives by Congressman Peter W. Rodino (for himself and 
Congressman Edward Hutchinson) on September 20, 1973, as II.R. 10439. Senator 
Hruska’s introductory statem ent to S. 2558 contains a summary of the proposed 
amendments to the Tort Claim Act which was printed in the Congressional 
Record on October 10, 1973, at S. 18931 enclosed herein. I urge you to read the 
enclosed materials, and to forward any comments tha t you may have regarding  
this legislation to the undersigned by January 10, 1974. The Tort Claim Commit­
tee may be asked to comment on the proposed legislation. Therefore, your com­
ments, whether favorable or not, are  welcomed.

Generally, the proposed amendments would :
(1) Make federal law applicable to actions for money damages on claims 

sounding in tor t arising un der the Constitution or stat utes of the United States.
(2) Limit the recovery of damages recovered for claims under (1) to actual 

damages ; however, where appropriate, reasonable compensation for general dam­
ages ; however, where appropriate,  reasonable compensation fo r general damages 
not to exceed $5,000 may be awarded. [Presumably, this  provision places no 
statu tory  ceiling on other types of claims traditionally covered by the Tort  
Claims Ac t]

(3) Provide for the Immunity of all federal employees (and the ir estate s) 
from personal liability in tor t claims for acts or omissions done in the scope of 
the ir employment by making the Tort Claims Act t he exclusive remedy fo r the 
recovery of money damages for torts  committed by federal  employees.

(4) Make available to the  United States, after the removal of a state court 
action against a federal employee to a  United States Dist rict Court, all defenses 
it  would have had, if the plaintif f had originally filed the law suit in fedeml 
court, e.g., a motion to dismiss because the claimant or his attorney failed to 
file an administrative  claim in the appropriate federal agency within the two 
year  sta tute  of limitation.

(5) Permit  one other  possible basis (defense by the Government) for dis­
missal of the suit  a fter  removal:

(a)  the availability of a remedy through proceedings for compensation 
or other benefits from the United States.

(b) In the lat ter  event, suspends the running of any limitation of time 
for commencing, or filing an application or claim for benefits during the 
pendency of the civil action [presumably from the date  the law suit was 
filed in a stat e court  until  a final disposition is made by a federal court].

(6) Permit  a claimant to recover damages for injuries arising out of assault,  
battery, false imprisonment, false arre st, malicious prosecution; thereby, en­
larging the Government’s liability in the intentional tor t categories, heretofore 
limited.

(7) Section 223 of Title II  of the Publ ic Health Act is redesignated as Section 
224 and authorizes the Secretary of HEW, the Secretary of Defense and the 
Administration  of Veterans Affairs to hold harmless, or provide liab ility insur­
ance fo r any officer or employee of the agency with respect to tor t claims ar ising 
from injuries or death caused by officers or employees acting within the scope 
of their  employment as the  result of the negligent performance of medical, surgi­
cal, dental, or related functions while assigned to a foreign country or detailed 
to other than a federal agency.

(8) The act would become effective three months following the date  of 
enactment.

Sincerely, J. Clay Smith, Jr.. 
Chairman, Tort Claims Committee.

Enclosure.
[H.R. 10439, 93d Cong., 1st sess.]

A BILL To amend tit le  28 of the  United Sta tes  Code to provide  for an exclusive remedy 
aga ins t the  United Sta tes In suit s based upon acts  or omissions of United States em­
ployees, and  for other purposes
Be i t enacted by the Senate  and House of Representatives of the United Sta tes 

of America in Congress assembled, That section 1346(b) of titl e 28, United States
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Code is  amended by s trikin g the period at  the  end of the  section and adding the  
foll owing : “. or where the claims sound ing in t or t for money damages  ar ise under 
the  Cons titution or sta tutes  o f the United  States,  such liab ility to be dete rmined 
in accordance w ith applicable Fed era l law.”

Sec. 2. Section 2672 of tit le 28, United  Sta tes  Code, is amended by in sert ing in 
the  first  p ara gra ph the  following language af te r the word “occurred” and before 
the colon : “, or where the claims sounding in to rt  for  money damages a rise  un der  
the  Cons titution or sta tut es  of the  United  States, such liab ility  to be determined 
in accordance w ith applicable  Fe deral law ”.

Sec. 3. Section 2674 of tit le  28, United  States Code, is amended by de leting the  
first  p aragraph and sub stit uting  the following:

“The United States shal l be l iable  in accordance with  the provisions of section 
1346(b) of this title, but  shal l not be liable  for intere st prior to judgment or for 
pun itive damages : Provided, Th at  for  claims aris ing under the  Constitution or 
sta tu tes of the  United States, recovery sha ll be re stricted to a ctual damages  and, 
where appropriate, reasonable compensation for general damages not  to exceed 
$5,000.”.

Sec. 4. Section 2679(b) of tit le  28, United States Code, is amended  to read as 
fol low s:

“ (b) The remedy again st the  United States provided  by section 1346(b) and 
2672 of this  t itle  fo r in jury  or loss of p roperty, or personal injury  or death caused  
by the negligent or wron gful  act  o r omission of any employee of the Government 
while acting with in the scope of his employment is exclusive of any other civil 
actio n or proceeding ari sing out of or relating to the same subject ma tte r aga inst 
the  employee whose ac t or omission gave rise  to the claim, or aga ins t the est ate  
of such employee.”.

Sec. 5. Section 2679(d) of tit le  28. United States Code, is amended  by i nse rting 
in the  first  sentence the  words “office or” between “scope of his” and “employ­
ment.”.

Sec. 6. Section 2679(d) of tit le  28, United States Code, is amended by deleting 
the  second sentence  and sub sti tut ing  the  following: “Af ter removal the United 
Sta tes  shal l have  avai lable  all  defenses to which it would have  been entit led if 
the  action  had originally been commenced aga ins t the  United  States under the 
Fed era l Tort Claims Act. Should a United  Sta tes  dis tri ct cou rt determ ine on a 
hea ring on a motion to  remand held before a t rial  on the m eri ts that  the employee 
whose act  o r omission gave rise  to  the sui t was  not acting with in the  scope of his 
office or employment, the case  shal l be remanded to the Sta te court: Provided, 
Th at  where  such a remedy is precluded because of the  ava ilab ility  of a remedy 
throug h proceedings fo r compensation or o the r benef its from the United Sta tes as 
provided by any olher law, the case shal l be dismissed, but  in th at  event the 
run nin g of any limitat ion of time for commencing, or filing an application or 
claim in, such proceedings for  compensat ion of othe r benefits shall  be deemed to 
have been suspended dur ing  the pendency of the civil action or proceeding under 
th is section .”.

Sec. 7. Section 2680(h) of titl e 28, United States Code, is amended  to read  as 
follo ws : “Any claims ari sin g out of libel, slander, misrepre sentation, deceit, or 
inte rfe rence with  contrac t rights .”.

Sec. 8. Section 4116 of t it le  38, United  States Code, is repealed, as of the effec­
tive  date  of this Act.

Sec. 9. Section 223 of t itl e IT of the Public Hea lth Service  Act (58 S tat. 682. as 
added  by section 4 of the Act o f December 31, 1970. 84 Stat. 1870 (42 U.S.C. 233)), 
is redesigna ted as section 224 and is amended to read  as fol low s:
“ AU THOR ITY  OF SECRETARY OF DES IGNEE TO nO LD  HA RM LE SS OR PROVIDE LIAB ILITY 

INSU RA NC E FOR ASS IGN ED OR DETAILED EMPLO YEES

“Sec. 224. The Secreta ry of Health, Education , and Welfare, the  Secretary  of  
Defense, and the Admin istrator of Vete rans ’ Affairs, or thei r designees may, to 
the exten t deemed app ropriat e, hold harm less  or provide  liabil ity  insurance  for 
any  officer or employee of their  respective  departm ents  or agencies for damage 
for personal injury, inclu ding  dea th or prop erty  damage, negligently caused by 
an officer or employee while  act ing  within the  scope of h is office or employment  
and as a resu lt of the  performance  of medical, surgical, den tal, or rela ted func­
tions.  including the  conduct  o f cl inical  stud ies or inves tigat ions,  if such employee 
is assigned to a foreig n country  or detailed to othe r than  a Fed era l agency or
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institution, or if the circumstances are such as are likely to preclude the remedies 
of th ird persons agains t the  United States described in section 2679(b) of title  28, 
for such damage or injury.”.

Sec. 10. This Act shall become effective on the first day of the third  month 
which begins following the date  of its enactment and shall apply to only those 
claims accruing on or a fte r the  effective date.

[From the Congressional Record, Oct. 10, 1973]

By Mr. HRUSKA (by request) :
S. 2558. A bill to amend title 28 of the United States Code, to provide for an 

exclusive remedy against the United S tates in sui ts based upon acts or omission 
of U.S. employees and for other purposes. Referred to the Committee on the 
Judicia ry.

Mr. IIRUSKA. Mr. President,  I am pleased to introduce, on behalf of the ad­
ministration, a bill which would amend title  28 of the United States Code to 
broaden the liability of the United States in suits based upon acts or omissions 
of its employees occurring within the scope of their  employment, and to provide 
for an exclusive remedy against the United States in su its based upon these acts 
or omissions.

When the Federal Tort  Claims Act was enacted in 1946, the primary purpose 
was to put the Federal Government on a pa r with priva te employers in situations 
where employees committed torts  within the scope of the ir employment. Accord­
ingly, the Tort Claims Act states  tha t the United States  will be liable for the 
negligent or wrongful act  of its employees “under circumstances where the 
United States, if a private person, would be liable to the claimant in accordance 
with the law of the place where the act or omission occurred.” Despite this lan­
guage. various exceptions to Government liability were writt en into the Federa l 
Tort Claims Act, including those in 28 U.S.C. 2680(h), which presently reads as 
follows:

Any claim arising out of assault, battery , false imprisonment, false arrest, 
malicious prosecution, abuse of process, libel, slander, misrepresentation, deceit, 
or interference with contract rights.

When the Federal Tort  Claims Act was first adopted, it was thought that 
claims based upon these tort s could be too easily exaggerated and defense aga inst 
them by the Government would be too difficult. Experience with the act, however, 
has indicated that  many of these exceptions can be abolished without unduly 
hampering the operation of the Government or the administration  of the Tort  
Claims Act, and thereby take a significant step toward achieving the act ’s pri­
mary purpose of putting  Government on a par with private employers who are 
liable for the intentional tort s of their  employees. The bill I am introducing 
would amend 28 U.S.C. 2680(h) by limiting the number of exceptions to Govern­
ment liability in th at section, thereby rendering the United S tates l iable for tort s 
of assault, battery, false arres t, false imprisonment, malicious prosecution, and 
abuse of process committed by its officers and employees within the scope of their  
employment.

While enlarging the scope of the area in which the citizen may obtain relief  
from the Government, this hill at the same time would enlarge the scope of pro­
tection of Government officials. Under existing law, the liability of the United 
States  is an alternative to and not in lieu of the liability of the employee who 
committed the to rt  Federa l employees particularly  law enforcement agents, are 
being sued in their  individual capacities in greater numbers for acts performed 
within the scope of thei r employment and are, therefore, exposed to personal 
money judgments. These suits are sometimes for vindictive and harassment 
purposes. Tt is reasoned tha t the intimidating threat  of suit against the indi­
vidual Federal employee has an effect on his job performance through loss of 
initiative  and lowering of morale.

Since passage of the Tort Claims Act, Congress has passed three sta tutes which 
protect certain Government employees from suits based upon scope of employ­
ment acts of the employees: namely, Government drivers, medical personnel of 
the Veterans’ Administration, and Public Health Service personnel. These 
statutes provide tha t the exclusive remedy available to the  injured  citizen is 
against  the Government employer. It  appears to be an inconsistency t ha t some 
public servants are immune from suit while others remain personally liable for 
wrongful acts or omissions in the scope of the ir employment. It  is believed th at
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the  general princ iple of immunity of Federal  employees is a desi rable one and 
that, fur ther  piecemeal legislation should be avoided.

The bill I am introducing would accomplish equa lity of tre atm ent by broad ­
ening the  present sta tutory  immunity of Government employees from personal 
liab ility  in tor t, and from claims sound ing in to rt for  relie f ari sing under the 
Constitu tion or Federal sta tut es  of the United States, to all Fed era l employees. 
In  so doing, the  bill assures the citizen aggrieved or damaged by the employee 
a reasonable  avenue  of redress and  an assu rance in mer itorious claims of full 
monetary  recompense.

While I am not unalterably  wed to each and every provision of thi s bill, I be­
lieve it  will serve  as an excellent vehicle  for  the  needed reform s of the Federal 
Tort Claims Act, Therefore, I urge  th at  it receive prompt hearings, upon proper 
refe rral , as well as full cons ideration  and deba te so th at  we may enact worthy legislation  in this area .

Mr. President, I ask unanimous consent th at  the  bill be p rinted in the Record 
following my remarks  along with  a section-by-section analysi s and  the  Attorney General’s let te r o f tr ans mi tta l.

There being no objection, the  bill and  ma ter ial  were ordered to be printed in the  Record, as fol low s:
S. 2558

Be it  enacted  by the  Senate and House of Representatives o f the United Sta tes  
of America in Congress assembled.  Th at  Section 1346(b) of Tit le 28, United 
Sta tes Code is amended by str iking  the  period at  the end of the Section and 
adding the follow ing: “. or where the  claims  sounding in tort for  money damages 
ari se und er the Cons titution or statutes  of the United  States , such liab ility  to be 
determined in accordance wi th applicable fe deral law .”

Sec. 2. Section 2672 of Titl e 28, United Sta tes  Code, is amended by inse rting in  
the  f irst  paragraph  the following  lan guage af te r the word “occurred” and before 
the  colon : ”, o r where  the claims sound ing in tor t f or money damages ari se unde r 
the Constitu tion  or sta tut es of the United States, such liability  to be determined  
in accordance  with applicab le federal law ”.

Sec. 3. Section 2674 of titl e 28, United Sta tes Code, is amended by deleting the first par agrap h and  su bst itu ting th e following:
“The United  Sta tes shall be liable in accordance with  the  provisions of section 

1346(b) of this title,  but shall not be li able for intere st prior to ju dgment or for  
puni tive damages : Provided, Th at for claims aris ing  under the  Constitu tion or 
sta tut es  of the  United States , recove ry shall be rest rict ed to a ctual damages and, 
where  appropriate, reasonable compensation  for  general damages not  to exceed $5,000.”

Sec. 4. Section 2679(b) of tit le  28, United Sta tes  Code, is amended to read as fol low s:
“ (b) The remedy aga ins t the  United Sta tes provided by sections 1346(b) and 

2672 of t his  tit le for  in jury  or loss of p roper ty, or personal injury  or death  caused 
by the  negligent or  wrongful act  or omission of any employee of  the Government, 
while  act ing  with in the  scope of his employment is exclus ive of any  other civil 
action or proceeding a ris ing  out of o r r ela ting to the same subject mat ter aga inst  
the  employee whose act or omission gave rise to the  cla im, or again st the  estate  of such employee.”

Sec. 5. Section 2679fd) of tit le 28, United States Code, is amended by inserting 
in the first  sentence the  word “office or” between “scope of his” and 
“employment.”

Sec. 6. Section 2679(d) of tit le  28. United States Code, is amended  by deleting 
the  second sentence and sub stit uting the  following:

“After removal  the  United States shall  have available all defenses to which It 
would have been entit led if the  action  had orig inally been commenced aga inst  
the  United Sta tes  under the  Federal  Tort Claims Act. Should a United States 
dis trict cou rt determine on a hea ring on a motion to remand held before a tri al 
on the  me rits  th at  the  employee whose ac t or omission gave rise to the  sui t was 
not acting within the  scope of his office or employment, the  case shal l be re­
manded  to the Sta te court: Provided, Th at  where  such a remedy is precluded be­
cause of the ava ilabil ity  of a remedy through proceedings for  compensation or 
othe r benefits from the United States is provided by any o ther law, the case shall 
be dismissed, but  in that  event the running of any limitat ion of time for com­
mencing, or filing an applica tion or claim in. such proceedings for  compensation 
of oth er benefits shal l be deemed to hav e been suspended dur ing th e pendency of 
the  civil actio n or proceeding un der thi s section ,”
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Sec. 7. Section 2680(h) of title  28, United States Code, is amended to  read as 
follows:

“Any claims arising  out of libel, slander, misrepresentation, deceit, or inte r­
ference with contract rights .”

Sec. 8. Section 4116 of t itle  38, United States Code, is repealed, as of the effec­
tive date of thi s Act.

Sec. 9. Section 223 of title  I I of the Public Health Service Act, 58 Stat. 682, as 
added by section 4 of the Act of December 31, 1970, 84 Stat. 1870 (42 U.S.C. 
233), is redesignated as section 224 and is amended to read as follows:

“Authority of Secretary of designee to hold harmless or provide liability insur­
ance for assigned or detailed employees.”

“Sec. 224. The Secretary of Health, Education and Welfare, the Secretary of 
Defense and the Administrator of Veterans Affairs, or thei r designees may, to 
the extent deemed appropriate, hold harmless or provide l iability insurance for 
any officer or employee of thei r respective departments or agencies for damage 
for personal injury, including death or property damage, negligently caused by 
an officer or employee while acting within the scope of his office or employment 
and as a result of the performance of medical, surgical, dental, or related func­
tions, including the conduct of clinical studies or investigations, if such employee 
is assigned to a foreign country or detailed to other than  a Federal agency or 
institut ion, or if the circumstances are such as are likely to preclude the remedies 
of third  persons against the United States described in section 2679(b) of T itle 
28, fo r such damage or in jury .”

Sec. 10. This Act shall become effective on the first day of the third  month 
which begins following the date  of its enactment and shall apply to only those 
claims accruing on or af ter  the effective date.
Section-by-Section Analysis of the Bill To Provide for an E xecutive Remedy

Against the United States in Suits Based Upon Acts or Omission of U.S.
Employees and for Other P urposes

Section 1. Section 1 amends Section 1346(b) of Ti tle 28 of the United S tates 
Code to extend the exclusive jurisdiction of the  United States Distric t Courts to 
include claims arising  under the Constitution and statu tes of the United States. 
Section 1 also provides tha t the liability of the United States is to be determined 
in accordance with applicable Federal law. Because the cause of action arises 
under the Constitution or Federa l statute, Federal law must necessarily contro l; 
hence, the reference to Federal law in Section 1 is merely declaratory  of the 
decisional law in its present  state. The current reference in 28 U.S.C. 1346(b) 
to the law of the place where the act or omission occurred will continue to apply 
in routine tort si tuations  which arise under State  law.

Section 2. Section 2 amends Section 2672 of Title 28 of the United States Code 
to provide additionally for the administrat ive adjustment of claims arising under 
the Consti tution or sta tute s of the  United States  and provides tha t the liability of 
the United States for such claims shall be determined in accordance with appli­
cable Federal law.

Section 3. Section 3 amends Section 2674 of Tit le 28 of the United S tates Code 
so as to provide a measure of damages for claims arising under the Constitution 
or statutes  of the United States  by providing unlimited recovery for actual or 
liquidated damages sustained, and by permitt ing where appropriate, additional 
reasonable compensation for general damages but not to exceed $5,000.

Section 4. Section 4 amends Section 2679(b) of Title 28 of the States Code to 
extend the present exclusiveness of the Tort  Claims Act remedy to include all 
government officers and employees. Under existing law, only government motor 
vehicle operators, and medical, and paramedical personnel of the Veterans Ad­
ministration and the Public Health Service are personally immune from suit and 
civil liability for acts performed while in the scope of their Federal employment.

Secton 5. Section 5 amends Section 2679(d) of Title 28 of the United States 
Code by inserting the words “office or” between “scope of his” and “employment” 
appearing in the first sentence of 2679(d). This amendment is a technical amend­
ment designed to make clear that the scope of the Tort Claims Act remedy 
extends to officers of the Government as well as employees.

Section 6. Section 2679(d) presently reads in relevant par t as follows:
“Upon a certification by the Attorney General tha t the defendant employee 

was acting within the scope of his employment at  the time of the incident out of
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which the  su it arose, any such civil action or proceeding commenced in a Sta te 
court sha ll be removed with out  bond at  any time before tri al by the  Attorney 
Genera l to the  dis tric t cou rt of the  United States for  the distr ict  and division 
embracing  the  place wherein it is pending and the  proceedings deemed a tort 
action brough t against the  United  Sta tes  under the  provisions of thi s tit le and 
all  references thereto.”

Section 6 amends  Section 2679(d) so a s to include language  designed to make 
clea r th at  in a sui t originally commenced aga ins t an officer o r employee of the 
government for which a remedy exists under the Federal  Tort Claims  Ac t the  
United  Sta tes may assert and establish such defenses to the sui t as would have 
been available to it had the  sui t orig inally been commenced again st the United 
States.  Thus, under exist ing decis ional law federal  employees injured as an 
incident of the ir government employment and who are enti tled  to the  benefits 
provided by the Fede ral Employees’ Compensation Act, 5 U.S.C. 8101 et seq., are  
res tric ted  to the ir compensation rig hts  and may not sue the  United  States under 
the Federal  Tort Claims Act. Similarly, mili ary personnel who sus tain injury  as 
an incident of their  m ilita ry service (by Suprem e Court decision. Feres  v. United 
Staten, 340 U.S. 135 (1950), may not  sue  the United  Sta tes under the Tort Claims 
Act. Section 6 will assure  prese rvation  of these types of defenses as  well as other 
sta tut ory defenses  peculia r to th e Federa l T ort  Claims Act.

Section 7. Section 7 amends Section 2680(h) of Titl e 28 of the  United States 
Code so as to eliminate  the present sovereign  immunity of the  United  States for 
claims  aris ing  out of “assault,  battery , false im prisonment, false a rre st,  malicious 
prosecution, and abuse of process.” By reason of the  2680(h) exception, a cit i­
zen’s unc ertain  remedy for  these types of specified to rts  has heretofore  been only 
aga ins t the  individual  whose conduct gave rise to t he  claim. The bill modifies the 
scope of the  present 28 U.S.C. 2680(h) exception, enlarges  the  waiver of im­
munity, and thu s provides a  Tort Claim s Act remedy for the types of tor ts most 
frequently arising out of activities by federal law enforcement  officers.

Section 8. Section 8 is a technical amendment : it repeals Section 4116 of Titl e 
38, United Sta tes  Code which presently extends the  exclusiveness of the  Tort 
Claim s Act  remedy to c laims ari sin g out  of a ctiv itie s by medical and paramedical 
personnel of the  Vete rans’ Adm inist ratio n. With  the  enactm ent of thi s bill, Sec­
tion 4116 of Tit le 38 is no longer necessary and is appropriate ly repealed.

Section 9. Section 9 is a lso a techn ical amendment and would effect the  pa rti al 
repeal of 42 U.S.C. 233 which, like  38 U.S.C. 4116, presently e xtends the  exclusive­
ness of the  Tort Claims  Act remedy  to include claims based upon activities of 
Public H ealth Service medical and paramedical personnel. Section 9 also provides 
for  a retention (as  a redesigna ted Section 224 of Tit le 42 U.S.C.) of language 
peculiar  to the  Public  Health Service which presently  appears  In 42 U.S.C. 
233(f).

Section 10. Section 10 assu res the prospective  application of the provisions of 
the  bill by providing th at  the  Act. becomes effective of the first day of the thi rd 
month following it s enactment and applies  only to those  claims occuring on or 
af te r the effective date.

Office of th e Attorney General. 
Washington, D.C., September 17. 7975.

T n E  Vice P resident,
U.S. Senate,
Washington, D.C.

Dear Mr. Vice President: Enclosed for  your  consideration  and app ropriate 
reference  is a legis lative proposal “To amend Titl e 28 of the United States Code 
to provide for  an  exclusive  remedy again st the United  States in sui ts based upon 
acts or omissions of United Sta tes employers, and for other purposes.”

This  proposal is intended  to provide for  the  immunity of Federal  employees 
from personal liab ility  in to rt for ac ts done in  the scope of the ir employment  and 
immunity from claims sounding In to rt  for  relief aris ing  under the Const itutio n 
or fede ral sta tutes  of the United States.  The Fed era l Tort Claims Act as passed 
In 1946 did not  bar  suit s again st Government employees who committed torts . 
However, If a civil action  Is brou ght  aga ins t the Government und er 28 U.S.C. 
1346(b), a Judgm ent in such act ion constitutes  a complete ba r to any action
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again st Federa l employees for damages for  the same act or  omission, 28 U.S.C. 
2670.

Three sta tutes  were  subsequently enacted  which barred suit aga ins t three 
pa rti cu lar classes of Feder al employees—Government drivers, medical personnel 
of the  Veterans Adm inis trat ion, and  Public Hea lth Service personnel. The Gov­
ernment Drivers Act pa ssed in 1961, Public Law 87-258, provides  th at  th e remedy 
by sui t aga ins t the United Sta tes  under 28 U.S.C. 1346(b) shall be the exclusive 
remedy when the  damage claimed results  from the  operation  of a motor  vehicle 
by an employee of the  Government while acting with in the  scope of his office or 
employment. The proc edure by which the  Drivers Act is invoked is set for th in 
28 U.S.C. (b)- (c ).  The a ction is usual ly brought in the Sta te court and is removed 
to the  Federa l court upon certi ficat ion by the  A ttorney General th at  the defend­
an t employer was act ing  wi thin the scope of his office or employment a t the 
time of the  accident. Upon removal, the  United States is substituted  for the  
employee as defendant and  the  actio n proceeds in the manner prescribed for any 
oth er to rt  claim again st the  United  States.

A s imi lar  s ta tu te  was  enacted in 1965, Public Law 89-311, 38 U.S.C. 4116, with 
respect to medical  personnel of the Vete rans Adm inist ratio n, and in 1970, Public 
Law 91-623, 42 U.S.C. 233, with respect to Public  Health  Service personnel. In 
succeeding sessions  of Congress, bills have been introduced proposing th e protec­
tion of other classes of Federal  employees such as FB I agents and the  flying 
personnel of the  Federal Avia tion Agency.

It  is this Dep artm ent’s opinion that  the  general principle  of immunity of F ed­
eral  employees is a desi rable one and th at  piecemeal  leg islat ion should be avoided. 
Accordingly, thi s proposed bill would afford equality  of treatm ent by extending 
the  im munity from personal  liab ility  in  to rt, and  from claims sounding  in tort for 
rel ief aris ing  und er the Con stitution or  federa l sta tut es  of the  United  Sta tes to 
all Fed era l employees.

The proposed bill would amend 28 U.S.C. 1346(b) and 28 U.S.C. 2672 by extend ­
ing the  applicabi lity of these sections to include claims sounding in to rt for  
money damages ari sin g under the  Constitu tion  of the United  State s.

The  proposed bill would amend 28 U.S.C. 2679(b) by ex tending its applicabi lity 
to all  Fed era l employees act ing  within the  scope of thei r office or employment. 
Fu rthe r provisions of the  proposals  are inten ded to make it clear th at  the pre­
viously exis ting  to rt  remedy aga ins t Fed era l employees, as well as any claims 
sound ing in tort ari sin g under the  Constitu tion  or federal  sta tutes  of the United 
States,  is now bar red  and th at  the  exclusive remedy for  compensation in these 
matt ers is pursuant  to the  procedures  of the Fed era l Tort Claims Act.

The proposed bill would also amend 28 U.S.C. 2680(h) by limit ing the  number  
of exceptions in th at  Section, thereby render ing th e United  States liable for tor ts 
of assaul t, batt ery , false arr es t, false Imprisonment, malicious prosecution, and  
abuse of process committed by i ts officers an d employees w ithin the  scope of t he ir 
employment.

The proposed bill would repeal Section 4116 of Title 33. United States Code, 
and Section 233 (a) (b)  (c) (d)  ( e) of Tit le 42, rela ting respec tively to medical 
personnel of the Vete rans  Admin istratio n and the  Public Hea lth Service, as the  
proposed bill provides  broad coverage  for  federal  employees. Finally, the pro­
posed bill would cont inue  a utho rit y by the  Secreta ry of Hea lth, Educa tion and 
We lfare and would provide au tho rity for  the  Secreta ry of Defense and the  Ad­
mi nistr ato r of Vete rans  Affai rs to hold harmless  or provide liab ility  Insurance 
for  medical personnel assigned  to foreig n countries or deta iled to other tha n a 
Feder al agency or ins titu tion, or  where circu mstances  would likely  preclude 
remed ies of thi rd persons again st the  United  Sta tes  described  in Section 2679(b) 
of Title 23.

I recommend the  Introduction  and prom pt enac tment of thi s proposal .
The  Office of Management and Budget has  advised th at  the re is no objection 

to the  submission of thi s legislat ion from the  s tandpo int of the  A dminis trat ion’s 
program.

Sincerely,
»

Attorney  General.



52

P lun kett, Cooney, Rutt, W aters,
Stanczyk & P edersen, 

Detroit,  Mich., December 26, 1973.
Re proposed amendment to Tort  Claims Act 
T he  F ederal B ar Association,
Washington , D.C.
(A tte nt ion: Mr. J.  Clay Smith,  Jr. , Chai rman  To rt Claims Comm ittee).

Dear Mr. Smith  : Th is is in response to y our let ter  of November 21, 1973, ask­
ing for  comments on the proposed amendment to the Fed era l To rt Claims Act.

To the extent  that  the proposed amendment broadens the  scope of the Federal
Tort Claims Act to eliminate exclusion  of some of the specific intent tor ts pre­
viously excluded, I thin k that  the  amendment should be supported.

My personal opinion, based upon the  sta tem ents of Mr. Hruska, is that  the 
proposed broadening of the Fed era l Tort Claims Act consti tute s a  “smoke screen” 
to allow a significant reduction of the benefits availab le u nde r th e Act by limiting 
the  amount recoverable  to $5,000. I do not concur with  the sta tem ent  placed pa r­
entheti cally in your le tte r th at  the  amendmen t places no sta tu tory  ceiling on 
other types of claims. If  this  i s indeed the  int ent  of the amendment, it should be 
spelled out more specifically. To say that  the  Act is broadened by includ ing recov­
ery for  a lis t of intentional to rts  but  that  the  recovery  for  all tor ts shall  be 
limited to $5,000, amounts to a signif icant  reduction  in benefits avai lable  to the 
public.

My guess would be that  if we compared  t he  tota l settl eme nt value of all cases 
brou ght for  intent ional  tor ts and dismissed under the present sta tu te  with the 
tota l amount recovered for negligent inju ries  und er the presen t sta tu te  which 
would be lim ited to $5,000 und er tlie new sta tute , we would find t ha t the govern­
ment will be saving  many thousands  of doll ars by enac tmen t of the  amendment.

To say th at  the  amendment makes  the  lit iga nt in Federal  Court equal with  
the lit iga nt in the  Sta te Court, is ridiculous. A serious ly inju red person  in Sta te 
Cour t might be entit led to recover $500,000 for  a perman ent disabling injury. 
Under the new amendment, he would be limite d to  $5,000.

Because  of the  inequ ity presented by these types of situ atio ns, my personal 
comment would be th at  the  amendmen t would be acceptable only if the  $5,000 
limitat ion  were eith er tota lly  deleted or applied clea rly to the  Act to the  in­
tentional torts  and then only to those  inte ntio nal  tor ts which do not have the 
propensity  of serious bodily harm.

Very tru ly yours,
P lunkett , Cooney, R utt, W atters,

Stanczyk & Pedersen,
Stanley A. P rokop.

Cray, Montague & J ackson, 
Hatt iesburg,  Miss., December 7, 1973. 

Re Proposed amendments  to To rt Claims Act
Ttie F ederal B ar Association,
Wash ington , D.C.
(At tent ion Honorable  J. Clay Smith, Jr.,  T ort  Claims Committee ).

Gentlemen : Why should the  vast  number of Fed era l employees in this  country
not be personally  answ erab le for the  consequences of their conduct, as are  the 
res t of us?

I strongly oppose the  proposed amendments  to the  extent  t ha t they immunize  
all Federal  employees from personal liab ility  for tor ts committed in the scope 
of their employment.

Your truly ,
R. A. Gray, II I.

H arry S. Wender, 
Wash ington , D.C., December 14, 1973.

J. Clay Sm it h , E sq.
Chairman. Tort  Claims Commit tee, The Federa l Ba r Association,
Washington , D.C.

Dear Cla y: I am gra teful to you for  sending me H.R. 10439 and S. 2558, 
con stitutin g proposed amendments to the Fed era l Tort Claims  Act. Please be 
advised th at  I endorse  all aspects  of the  proposed legis lation except the “No
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Fa ul t” provisions. They are  c learly anta gon istic to the  o riginal princ iples  of thi s 
legislation  and should  he vigorously  opposed by the  Fed era l Ba r Associat ion. 

With kindest personal regards, I am
Cordially yours ,

Harry S . Wendeb.

J ack H. Olender,
Washington, D.C., December 11, 1973.

Re:  II.R. 10139 and S. 255S 
J. Clay Smit h, Jr. , Esqui re,
Chairman, Tort  Claims Committee, The Federal Bar Association,
Washington, D.C.

Dear Mr. Smith  : Ha rry  Wender has  sent  me a copy of your  correspondence 
on these  bills. I oppose the no-fault fea ture which denies the  right to ful l com­
pensation .

If I, as an associate member of the  Fed era l Ba r Association , am eligible, I 
would be happy to se rve on your  committee.

Sincerely  yours,
J ack H. Olender.

SlND EL L, SlND EL L, BO UR NE , STE RN & SPER O,
Cleveland, Ohio, December  7, 1973.

Re proposed am endments to Tort  Claims Act 
Mr. J. Clay Smith. J r.,
Chairman, Tor t C laims Commit tee, F edera l Ba r Association,
Washington, D.C.

Dear Mr. Smith  : I read with intere st your le tte r of November 21, 1973 and  
enclosures, and I would like to make the  following  brief comments.

1. Section 3 of HR 10439 is, of course, highly  objec tionab le for many reasons . 
The words, “actu al damage” and  “general damage” , are obviously not defined 
and  do not have  a commonly understood  meaning. If  thi s is an attem pt to vir­
tua lly  exclude dama ges for  pain, suffer ing and disability, it is obviously com­
pletely  unjus tified.  Your let ter  sta tes  th at  presumably thi s Section would not 
apply to the  ord ina ry cases aris ing  out of the Tort Claims Act. but. is seems to 
me th at  since the  Federal  Tort Claims Act is a statute of the  United  States,  it 
migh t very well be argu ed that  th is vir tua lly  elim inates the  claims und er the  
Federal  T ort  Claims Act.

2. With  reference to the exceptions contained in Titl e 28, Section 2680 (H ),  
changed by Section 7 of the  House Bill, it seems to me that  the whole (I I)  of 
Section 2680 ought to be repealed. If  the tor ts covered by (H ) are  committed 
in the scope of employment by the  United States, the  United Sta tes  should be 
liable therefore.

I see no objections to the  other provisions of thi s House Resolut ion 10439.
My at ten tion has  been called to HR 8245, repo rted November 29, 1973 which in 

Its Section 2 also att empts  to amend Section 2680 of Titl e 28 with refe rence to 
(I I)  of th at  Section. It  apparently  seeks to make the United Sta tes  liab le for  
assaul t, bat tery , etc. commit ted by investiga tive or law enforcement officers of 
the United States, but. i t is obvious t ha t HR 10439 has  the be tter provisions since 
it  is not limi ted to the  investigative and law enforcement offices of the United 
State s.

Sincerely  yours,
Curt E. Stern.

Kanner, Stein & Barol. 
Philadelphia, Pa., December 28, 1973.

The F ederal Bar Association,
Washington . D.C.
(Attention J. Clay Smith,  J r., Esq .).

Dear Mr. Smith : You asked me to comment on the  proposed amendment to 
the  Tort  Claim Act.

The amendment to section 3 require s special attent ion . Under the  proposed 
amendment, a person who has a leg am putated because of the negligent operation  
of a mail truck , could only recover  his actu al damages which would be th e hospi-
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talizatio n, the surgeon’s fee and loss of any wage. lie  could not recover for the 
perm anen t inconvenience due to the  amputation for the  rest  of his life.

I do not know who Mr. Ilrusk a is, hut if he did  not mean to res trict this as it 
reads, he should furth er amend Section 3 by add ing : "Said actu al damages 
shal l include, but  not be limited to pain and suffering , inconvenience and im­
pairment of the  righ t to enjoy life.” This  mer its serious cons idera tion on our 
part.

Tru stin g t his  information may be helpful, I remain  
Very tru ly yours,

David Kanner.

J. Clay Smith , J r., Esq., 
Chairman, Tor t Claims Committee, 
Federal Bar Association, 
Washington, D.C.

Donald W. Markham. 
Washington , D.C., December 6, 1973.

Dear Mr. Smith  : This  i s in response to your le tte r of November 21. 1973, re­
quest ing comments on S. 2558 and H.Ifc 10439. I have reviewed the bills and the 
accompanying comments conta ined in the  excerpts from the “Congressiona l 
Record” and  have the following  comments on the  proposed legislation.

The need for  amendment to the  Fed era l Tort Claims Act, to immunize federal 
employees from personal sui ts ari sing as a result  of actions taken with in the 
scope of their employment, has  been sadly neglected. While Senator  ITruska. in 
his comments, speaks of law  enfo rcement agents a s the prime benef iciaries  of this 
legisla tion, I would like to point ou t th at  the re is a large group of fede ral em­
ployees whose exposure to to rt liabil ity  is fa r gre ate r than  law enforcement 
agents, and the  possibility of personal  litigat ion  has, in at  least one instance in 
my personal experience, resulted in a near collapse of the individ ual ’s personal,  
financial and psychological life. This  group of federal  employees, a ir  traffic con­
trolle rs, employed by the Departm ent of Transporta tion , Fed era l Aviation Ad­
min istratio n, is engaged in the profession of shepherding ai rc ra ft with as many 
as 350 passengers  across  o ur skies. A mistak e on the pa rt  of any one of the more 
than 20.000 controllers employed by the  fede ral government can result  in the 
death of all or many of these  passengers.  The exposure speaks for  its elf.

In 1909. an air lin er  crashed in the  Midwest, killing over 80 passenger s and 
crew. Sui t was institu ted  aga ins t the  United  Sta tes  and litig ation proceeded on 
its normal course. When settlement prospec ts seemed to dwindle, and due to the 
fail ure  of cer tain of plaintif fs’ a tto rneys to file timely sui ts in accordance with 
the  Federa l To rt Claims Act, several sui ts were filed in both the  stat e and federal 
courts aga ins t the  individual ai r traffic controller, exposing him to millions of 
dolla rs of personal liability . Obviously, few fede ral employees, or, fo r th at  mat ­
ter. any individual with  n ormal means, could withs tand even a par tia l recovery 
on any of the  approximately  20 sui ts th at  were sta rte d again st him. While no 
judgment was entered aga ins t the  controller , the re can be no doubt th at  this  
added pre ssu re contributed significantly  to the  ult imate  sett lement of the  pas­
sengers’ sui ts by the  United States . While  I have specific knowledge of this  one 
instance. T am aw’are that  thi s tac tic  is becoming m ore prev alen t in thi s type of 
litigation . Fo r example, the  cont rolle rs involved in the  crash of the D-1011 in 
Florida last yea r and in the Juneau. Alaska, crash of 1971 were personally sued. 
Tn both cases, the personal suit s were dismissed on juri sdictiona l grounds prio r
to tria l. , x «  x i ,

While I am una ware of any recovery entered again st an ai r traffic controller, 
if such a judgmen t were issued, the  United Sta tes  would be powerless to pay 
such a judgmen t without a pr iva te rel ief  bill. Likewise, the  United  Sta tes is 
unable to assume a law  su it filed again st one of its  employees withou t specific 
sta tut ory author ity . This, of course, is con trary to the to rt  law  of the priv ate 
sector, whe re employees may bargain collectively for or  the employer  may 
volu ntar ily assume a law su it again st one of its  employees. Such an option Is 
not. availa ble to  federal employees.

I have limited my comments to ai r traffic controlle rs, but  I should think, for 
example, that  equai exposure would be faced by government pilots, mil itar y or 
civilian, and techn ical experts  whose  responsibi lities , fo r instance, might deal 
with nav igat ional aids or ra da r faciliti es. These federa l employees, and others
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in many fields of endeavor perm eating the government, like the  ai r traffic con­
tro ller  or law enforcement official, are exposed to a unique liab ility  situa tion 
not found in the  pr iva te secto r by the fac t of thei r employment in the  govern­
ment, and  therefore  deserve the  protec tion offered by these two bills.

Two oth er comments I would make  concern ing S. 2558 and H.R. 10439 r ela te 
to sections  3 and  9. Section 3, app arently limiting “general damages” to $5,000, 
would meet with  immediate opposition from plaintiff’s’ b ar  if the int en t of the 
dr af te r was to place a limit  on recoveries. However, it  is my feeling  th at  section 
3 is in need of red raf tin g to clar ify its  int ent and, at  the very leas t, define the 
term “genera l damages” to avoid ambigu ity. Last ly, section 9 of the bills, the 
amendmen t to the  Public  H ealth Service  Act, allow ing the  S ecre taries of H eal th, 
Education and  Welfare, and Defense, and the Adminis tra tor  of Vete rans  Affairs, 
to execute ho ld-ha rnjless agreements or p rovide  lia bili ty insurance for  it s officers, 
might  well be ex tend ed to other agencies of the  federal government, since, aga in 
draw ing on the  Departm ent of Transp ortation, many of its  employees ar e as ­
signed to duty  in foreign countries  as advisors and  technicians,  and logically  
would need the same protection as the  Feder al employees engaged  in medical 
work covered by thi s section. I do not  v enture  an  opinion on w heth er or not  the 
Publ ic Health Service Act is the  a ppropr iate  vehicle  for such author ity .

Couched in thi s background, I feel th at  a respons ible position take n by the 
Federal  Ba r Association supporting a t lea st the provisions of S. 2558 and II.It. 
10439, immunizing fede ral employees, would inu re to the  benefit, not only of 
fede ral employees, and  hence to the  fede ral government, but  to  b oth the  pla in­
tiffs ’ and  defend ant s’ bars. Under S. 2558 and  H.R. 19439, litigat ion  involving 
federa l employees act ing  w ithin  the  scope of thei r employment will be l imit ed to 
sui ts again st the United States , a defenden t having sufficient a sset s to reim burse 
any and all pla int iffs ’ just  and reaso nable c laims, and at  the  same time  remove 
the  very rea l fe ar  th at  I know exists in the  minds of many of those  employees 
th at  their employment  with  the  federa l government exposes them to an intole r­
able  liab ility  by the  unique na tur e of the ir employment.

Sincerely, „  „J onathan B. H ill.

K an ner, Ste in  & B arol, 
Philadelphia , Pa., December 11, 1973.

The Federal Bar Association,
Washington, D.C.
(Attentio n J. Clay Smith, Jr. , Esq .).

Dear Mr. Smith  : You asked me to comment on the  proposed amendment to 
the Tort Claim Act.

The amendment to section 3 requires specia l atten tion . Under the  proposed 
amendment, a person who has a leg amputa ted  because  of the negligent opera tion 
of a mail truck, could only recover his ac tual damages which would be the 
hospital ization, the  surgeon’s fee  and loss of any wage. He could not  recover f or 
the  perm anen t inconvenience due to the amputatio n for  the res t of h is life.

I do no t know who Mr. H ruska is, bu t if he did not mean to res trict th is as it 
reads,  he should  fu rthe r amend Section 3 by addin g: “Said actu al dama ges shal l 
include, bu t not  be limited to pain  and suffering, inconvenience and impairm ent 
of the right to enjoy  life .” This merits  serious considera tion on our par t.

Tru stin g this info rma tion  may be helpful, I rema in 
Very tru ly  yours, David Kanner.

Deutsch, Kerrigan & Stiles,
New Orleans, Ja nuary  22, 197lf .

J. Clay Smit h, Jr. , Esq.,
Chairman, Tort  Claims  Committee,
The Federal Bar Association,
Washington, D.C.

Dear Mr. Smith : Somewhat belated ly, because  of a period of hosp itali zation, 
I am responding to your le tte r of November 21st concerning proposed amend­
ments  to the  Fe der al Tort Claims Act.

Although we do prac tica lly no cla imants’ work and are stri ctly on the  defense 
side of t or t litigat ion , I mus t say th at  I am somewhat uneasy abo ut the  proposed
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changes. As L este r Jayson knows I spent abo ut fou r years of my life  doing noth­
ing but  study the ins and outs of every word of the  Act as it exis ted dur ing the 
period 1948 through 1952. Fortunat ely  or unfortuna tely  I was caught  up in the 
throes of the  Texas City disaster litig ation, which explosion landed me in New 
Orleans f or the res t of my life.

In the first place, it seems to me that  the addition of the language  to Section 
1316(b), the  juri sdic tional pa rt  of the  Tort Claim Act, brings in almost an in­
consistency. Apparently, if a government vehicle driver  disobeys an Army regu­
lation  as to the speed a t which the  government driver should opera te, the  liab ility 
of the United  Sta tes would be de termined under some vague concept of “federa l 
law”. The whole thr us t of the orig inal Tort Claims Act was to have the  United 
Sta tes  trea ted  like any othe r lit igan t with respec t to ord inary tort s.

For th at  reason, I am somew hat concerned about the  confusion th at  is going 
to ari se when the  court s st ar t to inter pret the  proposed language  for  1346(b).

In addition, when you g et to C hap ter 171 of T itle 28, although it  is called “Tor t 
Claims Procedure”, those who were w orking in the  fields like myself usua lly con­
sider this  the  liabi lity section of the  To rt Claims  A ct th at ’s dist ingu ished from 
the venue-jurisdiction sections. Fo r th at  reason, the  incorpora tion of Section 
1346(b) with in Section 2674 seems incongruous if only from the  viewpoin t of 
pur ity of style and concept. In add ition, again the re is I think  a complete in­
congruity between liab ility  as  a priva te person and the attem pt to make such 
liab ility  different if ther e are tor ts ari sing under sta tut es  or the  Const itutio n of 
the  United  States. The la tte r mig ht be tru e of all  to rt claims involving the 
United State s.

Moreover, the term “actual dama ges” and the term  “general damages”, are  
not incons istent.  Actual damages are  genera l damages in Louisian a because 
pain, suffering and tha t sor t of thing are  general damages. The term  “actu al 
dama ges” seems more like the  term “special damages”, which we use to refer 
to specific things like  loss of earn ings , medical expenses and so fo rth.

As I said  at  the outset, I have no int ere st in th is matt er  from the viewpoint  
of an atto rne y for  plaintif fs. But , it  ju st  seems to me th at  the  changes would 
create  more  problems th an they would cure.

If  I can make  the  next ann ual  convention of the  FBA I ’ll look forw ard to
seeing you.

With kindes t regards , I am, 
Sincerely yours, Ralph L. Kaskell, Jr.

Markowitz, Kagen & Griff ith ,
York , Pa., December 20,1973.

Re request for  comments on proposed amendments  to  T ort  Cla ims Act 
J. Clay S mit h, J r., Esquire,
Chairman, Tort  Claims Com mittee , Federal Bar Association, Wash ington , D.C.

Dear Mr. Smith  : I have received your let ter  of November 21, 1973, together 
with enclosures, and I wish to subm it the  following comments to you rela tive  to 
the proposed amendments. On the  whole, I feel th at  the proposed amendm ents 
are unwise and genera lly do n ot afford relief in the  app rop ria te direction. I be­
lieve th at  the  bill represen ts a step  backw ard, ra ther  than any  progress being 
made in the  enlargement of rig hts  of citizens to seek redress  from the ir 
government.

Amendments to Section 1346(b) of T itle  28 and Section 2672 of Titl e 28 negate  
the decisional law in those circ uits  th at  hold tha t, under cer tain  circumstances,  
Federal  officers and empoyees may be sued under the  Civil Righ ts Act (42 U.S.C. 
1981 et seq.) because these claims sound in tort . I realize th at  most circuits  do 
not permit  s uit  a gain st Federal  officials or  employees under the  Civil Rights Act, 
but. nevertheless , the re are  at  lea st two circuits  that  do permit  such law suits, 
and  thi s language  would effectively bar relief by those citizens in the circuits  
where suit is permitted . The Civil Rights Act does, in fact, sound in tort.  For  
example, a sui t would lay for  malic ious prosecution, as well as for  violation of 
the Civil Rights Act in certa in, appro priate  circumstances. The language, in my 
opinion, would unnecessar ily broaden the  scope of adminis tra tive review and 
int rud e the  adm inistrativ e process  into those are as where  it  lias here tofore not 
been permitted . I do not  believe th at  the  language  adds  anything, but  on the 
contrary, detracts  from exisin g law and will only insert  confusion in an area 
where it is not proper.
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Section 3 of the ame ndatory Act represen ts a dis tinc t s tep backwards. It  limits 
relie f for  pain and suffering,  loss of limb, disfigurem ent, dea th, etc., but provides 
no increase  in the benefits which are presently  ava ilab le under the  Act. The 
attem pt to limit these  pa rti cu lar items of damage does not, in my judgm ent, 
improve the relie f that  a person is entit led. It  fai ls to recognize the  f ac t th at  a 
person who loses a leg or an arm  or undergoes severe disfigurem ent because of 
the  negligence of an employee of the United States is just  as much ent itled to 
compensation  as the person who is inju red by a priva te citizen. It  would, in my 
judgment, create  two dis tinct classes of citizens, as well as tak ing  away righ ts 
that  have here tofore been enjoyed by a person  und er the  Federal  Tort Claims 
Act.

Insof ar as Sections 4 and 5 a re  concerned, I would have no objection to either 
of them, provided that  o ther changes and comments conta ined in my l etter would 
be observed.

Ins ofa r as the amendment of Section 2680(h) By-Section 7 of the  Amendatory 
Act is concerned, I believe th at  the enti re Section should be e liminated and that  
these ma tte rs should be brough t with in the  pervue of the  Fed era l Tort Claims 
Act. All of the action  that  is taken are  generally  intentional acts, and as such, 
would subject the priva te citizen to l iabi lity  were he to engage in them. Again, in 
an effor t to make the  governmen t more responsive to the citizen,  I believe that  
a citizen should have redress again st his government  for  those inte ntio nal  acts  
that  are performed while a person is with in the  scope and  course of h is employ­
ment. The amendment contempla ted by Section 7 is cer tain lj’ a  step in the  right 
direct ion, bu t in my judgment, does not go far enough.

If  the  adm inistra tion is comm itted to the amendment of the  Federal  Tort 
Claims Act and desire s to improve it , I would offer two additional suggestions.

Fir st,  I would delete Section 2675(b) in its entir ety. I do not believe th at  a 
person should  be bound by offers of sett lement th at  he makes or statements of 
claim init iall y made in an effort to compromise the ir claims. Many times, laymen  
do not engage counsel, but, instead, attempt to sett le the  claim themselves. They 
have no ap prec iation of the rea l value of their  claim and if they were unf ortu nate 
enough to unde rstate  it, they would be bound by thi s understa tement,  even though 
a cou rt would conclude th at  the  claim has  additional value. I believe that  the  
real purpose of the section was to encourage the compromise of claims aga ins t 
the  government, withou t resort  to the  courts , and as such, that  section is really  
det rimental to the object  which is sought to be obtained.

Second, I would amend Section 2678 to  provide for a flat 25% fee, irregard less  
of the  provision under which the  action is brought. When the  Federal Tort 
Claims  Act was originally enacted, the  economic circumstances in the  country  
were completely different tha n they  are  today . The cost of living, as well as the 
cost of operating an office has increased  for the  legal profession. Congress should 
take cognizance of this fac t and  provide  adeq uate  compensation for the  lawy er 
who is success ful in obta ining redress  for his client. Generally , a 25% contingent 
fee is way below the fee norm ally  charged in the  ord inary tort action. For 
example , the  standa rd in York County, which is a rela tive ly small and rur al 
county, is a minimum of 35% if settl ed before tria l, 40% i f a verd ict is recovered 
and 50% if an appea l is taken. Thus , a flat 25% fee is  c erta inly  not out of line in 
accordance  with  the  standard s exis ting  in the profession today. The only justi fi­
catio n for  keeping the contingent fee at  an unreasonably  low level is to dis­
courage a cla imant from seeking counsel, or more importantly , to discourage 
counsel from represen ting a cla imant  a gainst  the  United States. There has to be 
a recognition by Congress of the  fact  that  the laws of economics do not stop or 
stan d stil l for  th e legal  profession.

Very tru ly yours,
Lew is  H. Markowit z.

McDonald & McDonald, 
Miami, Fla., February 28, 197//.

Re S. 2558 and H.R. 10439 Immunity 
F ederal B ar Asso cia tio n,
Washinyton, D.C.

Gen tlem en  : I have ju st  reviewed Mr. Jon ath an Hi ll’s comments in rega rd to 
S. 2558 and  H.R. 10439 to Amend the Federal  Tort Claims Act to immunize Fed ­
era l employees from personal sui ts aris ing  as a res ult  of thei r employment.
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My comments, as Mr. Hil l’s, are  directed  toward the ai r traffic contro l group. 
Mr. Hi ll’s argu men t for the Amendment appears  to be based on t he  uncontested 
fac t that  an individual control ler’s mistake  can result  in hundreds of deaths of 
passengers aboard an airl iner. There fore, Mr. Hill argues they should  be immu­
nized because  the  Government has a deeper pocket.

Mr. Hil l’s comments fail  to note th at  if an ai r traffic con trol ler is responsible 
for the dea ths  of  hundreds of persons, he should not be able  to  thumb h is nose at  
the widow and children of th e decedent, but should be held to account for h is act . 
If  thi s results  in Congress passing a bill to pay for  the  control ler’s mistake or 
expedites settl ement from the Government, this  is al l to the  good.

I, for  one, as a pilot take comfort in the  f act th at  the  contro llers  are  aw are  of 
the ir personal,  legal liabi litie s when acting with in the  scope of their  employment. 
The Amendment should not be adopted.

Sincerely,
E ugene H. Stee le.

[From the  Legal Eagle News, Jan ua ry  1974 (a publication of the Lawyer-P ilots Bar 
Association) ]

ACT IM M U N IZ E S  FE DE RA L EM PL OYEE S

F ederal B ar Asso cia tio n,
Washington, D.C.

Gentlemen : This  is in response to  you r le tte r of November 21, 1973, requesting 
comments on S. 2558 and H.R. 19439. I have  reviewed the bills and the accom­
panying comments contained in the excerpts from the “Congressional Record” 
and have  the following comments on the proposed legislation.

The need for amendment to the  F ede ral  Tort Claims Act, to immunize fede ral 
employees from personal sui ts ari sin g as a result of actions  taken with in the 
scope of thei r employment, has  been sadly  neglected. While Senator  Hruska,  in 
his comments, speaks of law enforcement agents as the prime beneficiaries of 
this  legis lation, I would like to point out th at  the re is a large group of f ederal 
employees whose exposure to to rt  liabil ity  is fa r gre ate r tha n law enforcement 
agents , and  the  possib ility of personal  litig atio n has, in at lea st one instance in 
my personal  experience, resul ted in a near collapse  of the  ind ividua l’s personal, 
financial and psychological life. This group of federal employees, ai r traffic con­
trollers, employed by the  Dep artm ent  of Transporta tion . Fed era l Aviation Ad­
min istratio n, is engaged in the  profess ion of shepherding ai rc ra ft with  as many 
as 359 passengers across  our skies. A mistak e on th e pa rt of any one of the more 
tha n 29.999 controlle rs employed by the  federal government can res ult  in the 
death  of all or many of these passengers. The exposure speaks for it self.

In 1969, an air liner crashed in the Midwest, killing over 89 passengers  and 
crew. Sui t was institu ted  again st the United States and litigat ion  proceeded on 
its normal course. When sett lement prospects seemed to dwindle, and due to the 
fai lure of certain  of plan tiffs’ attorne ys to file timely sui ts in accordance with the 
Fede ral Tort Claims Act. several sui ts were filed in both the sta te  and federal  
cour ts again st the indiv idual ai r traffic controller, exposing him to  millions of 
dol lars  of personal  liabil ity. Obviously, few federal employees, or. for that  ma tter , 
any individual with  normal means, could withstand  even a partial recovery on 
any of the  approxima tely 29 suits that  were sta rted aga inst him. While no ju dg­
ment, was entered aga inst  the  controller , the re can he no doub t th at  this  added 
pressure contributed signif icant ly to the  ultimate settlement of the  passengers' 
suit s by the  United States . While I have specific knowledge of thi s one instance, 
I am aw are  that  this  tac tic is becoming more prevalent in this  type of litigation . 
For  example, the controllers involved in the crash of the L-1011 in Flor ida las t 
year and in the  .Tuneau, Alaska, crash of 1971 were  personally  sued. In both 
cases, the  personal suits were  dismissed on juri sdic tional grounds prior to tria l.

While I am unaware of any recovery entered aga ins t an ai r traffic controller , 
if such a judgment were Issued, the  United States would be powerless  to  pay such 
a judgment withou t a private rel ief hill. Likewise, the United Sta tes  is unable to 
assum e a law suit aga inst  one of  i ts employees w ithout specific sta tut ory autho r­
ity. This , of course, is con trary to the to rt law  of the  privat e sector, where 
employees may bargain collectively for  or the  employer may voluntarily assume 
a law suit  a gainst  one of i ts employees. Such an option is not avai lable to federal 
employees.

I have limi ted my comments to ai r traffic controllers , but  I should  think , for
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example, th at  equal exposure would be faced  by government pilots, mil itar y or 
civilian , and technical exp erts whose responsibili ties, for  instance, might deal 
with  nav igational  aids  or ra da r facil ities . These fede ral employees, and othe rs in 
many fields of endeavor perm eating the government, like the  a ir traffic co ntro ller  
or law enforcement  official, a re  exposed to a unique liab ility  situat ion  not found  
in the  privat e secto r by the fact  of their  employment in the  government, and 
therefo re deserve the protection  ofFered by these two bills.

Two other comments I would make  concerning  S. 2558 and H.R. 10-139 rel ate to 
sections  3 and 9. Section 3, app arently limi ting  “general damages” to $5,000, 
would meet with  immediate opposition from plaintiff s’ bar if the  intent of the 
draf ter was to place a limi t on recoveries. However, it is my feeling  that  section 
3 is in need of red raf ting to cla rify  its intent and, at  the  very least , define the 
term “genera l damages” to avoid ambigu ity. Lastly , section 9 of the bills, the  
amendment to the Publ ic Health Service Act, allowing the  Secreta ries  of Hea lth,  
Education and Welfare , and Defense, and the Admin istrator of Veterans Affairs, 
to execute hold-harmless agreements or  provide liab ility  insuranc e for  its 
officers, might  well be extended  to other agencies  of the  federal  government, 
since, again  drawin g on the Department of Tra nsporta tion , many of its employees 
are  assigned to duty in foreign countries  as advisors and techn icians , and log­
ically would need the same protectio n as the  f ederal employees engaged in medi­
cal work covered by this  section . I do no t ven ture  an opinion on whethe r or not 
the Public Hea lth Service Act is the  app rop ria te vehicle for  such author ity .

Couched in this  background, I feel th at  a responsib le position taken by the  
Federal  Ba r Association suppor ting  at  least the provis ions of S. 2558 and H.R. 
10439, immunizing federal  employees, and hence to the  federal  government, but  
to both the  plaintiff s’ and defend ant s’ bars.  Under  S. 2558 and H.R. 10439, lit i­
gation involving fede ral employees actin g with in the scope of their  employment 
will be limited to sui ts aga ins t the United States, a defendant having sufficient 
assets to reimburse any and all plaintif fs’ j us t and reaso nable  cla ims, and a t the 
same time  remove the very rea l fear  t ha t I know exis ts in the  minds of many of 
those employees tha t t he ir employment with the  federal government exposes them 
to an intolerab le liabi lity  by th e unique  na tur e of th eir  employment .

Sincerely,
J o n a th a n  B. H il l .

C hapt er  1. G en er al

SECTION 1. APPLICATION

1. Purpose
The inst ructions in this  handbook provide FAA personnel with adm inistra tive 

and operational guidance for the  efficient operation of fa cili ties  and the provision 
of sa tisf actory  service to the a via tion public.
2. Scope

The services of the Air Traffic Service are  provided to the  aeronauti cal public 
through faci litie s located within  the  United  State s, its  possessions and te rr i­
tories , and  through cer tain  facilit ies  which have been establish ed in foreign 
coun tries  by internatio nal  agreem ent.
3. Inter-regional ATC opera tional  requirements

Fac iliti es located with in the  cen ter’s are a of an adjacent  region shall  comply 
with  the  adjacent region’s procedura l direc tives  governing  inter-facili ty opera ­
tional requirements. Although these faciliti es are  not und er its  adm inistra tive 
jurisdict ion, the region responsible for  the  adm inistration of the  center shall  
provide these  d irectives to the app ropriate faci litie s in the  o ther region’s a rea  of 
juri sdic tion . These faci litie s shal l coord inate  directly  on mutua l procedural or 
operationa l requirements.
It . Incompat ible regional directive s

When resolu tion of procedural or operational problems is not  possible or 
when the adjacent region’s directives are  incompatible with  those published  by 
the adm inis trat ively responsible region, the  fac ility  shal l noti fy its own region 
for resolut ion.
5. National  airspace sys tem  (N AS ) changes

When programs are  in itia ted  which will result  in inauguration, commissioning, 
alte rat ion , or decommissioning of NAS components (nav aids , faci litie s, services,
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etc. ). AT personnel shall ensure,  to the  e xtent pract icable , that  effective dates of 
such actions coincide with  the U.S. 28-day cycle  of effective dates for  charting.
6. Legal liabi lities of personnel

The provis ions of the Federal To rt Claims Act, Public  Law 601, 79th Congress, 
perm it the  filing of sui t aga inst the  Government for damages to or loss of prop­
erty , and for  personal injury  or dea th caused by the  negligent or wrongful act 
or omission, of any employee of the  Government while acting with in the scope of 
his office or employment, und er such  circumstances where the  United  States, if a 
priv ate person, would be liable to the  cla imant for such damage, loss, injury  or 
death in accordance with the law of th e p lace where the  act or omission occurred. 
While the  Act permits such suit s to be filed aga ins t the  Government, every FAA 
employee is individually liable for any negligent act or omission he may commit 
while acting with in the scope of his employmen t; th at  is, while car rying out his 
duties. As a prac tica l ma tter , thi s possible liab ility does not  constitute  a sub­
stantial th reat  to the employee’s resources. There are  several reasons for this.

The Fed era l Government as  employer is responsible for  the acts of its  em­
ployees, and inju red  persons seeking  to recover  la rge  sums of money for  damages 
will be be represented by a tto rne ys who a re aw are  of the penurious condit ion of 
Government employees, as compared to the Government itself. Accordingly, they 
will eith er sue the Government  only or, a t least, join the Government as a de­
fend ant with  the  employee. In either case, whe ther  the employee is named as 
defendant or not, the Federal  Government will pay the  ent ire  amount  of any 
judgment against  it , and the employee is  no t required to  pay an ything : the ent ire  
costs of the judgment and the de fense  of the  su it will be borne  by th e G overnment

Even if ini tial ly the employee were sued, and the  Government not  joined in any 
way, this would generally not  lead to  the employee’s having to  pay personally any 
res ult an t judgment. In any case  where an employee is so named  as  defendant, 
he should  immediately contact the  Regional Attorney. The Regional Attorney 
will con tact  th e United Sta tes Attorney, and the  defense of the  su it will genera lly 
be conducted by the Department of Jus tice at  no cos t to the employee.

Even if  a money judgment were obtained aga ins t an  employee, individually , 
the  FAA would, in a prop er case, insti tu te  action seeking passage  by the  Con­
gress  of a priva te bill for  the relief of the employee. Such a bill would have an 
excel lent prospect of passage.

FAA employees are thu s afforded protection from personal liab ility . I t is em­
phasized th at  this  protection exte nds  only to acts  commit ted with in the  scope of 
the ir employment . It  would not extend , for example, to ac ts perfo rmed  by an 
employee while  driving a Government vehicle for  priva te purposes. However, it 
would genera lly include the  issuance  by contro llers of ai r traf fic clearances which 
did not meet prescr ibed sepa ration minima.

Mr. Stiattuck. At  this  point, Mr. Chairman, we have two state­
ments th at  have been presented for filing as a pa rt o f the record. One 
is by Representative Sikes, and the other by Representa tive Chappell.

Mr. Donohue. Without  objection, they will be made a part of the 
record a t th is point.

[The prepared statements of Hon. Robert L. F . Sikes and Hon. Bill 
Chappell, Jr. , follow:]
Statement by IIon. Robert L. F. Sike s, a Representative F rom the State of 

Florida

It  is an honor for  me to app ear  before  this Commit tee to supp ort at  l eas t one 
aspect of th e bil l pending before you.

I speak  to  th e problem of gra nting immunity f rom law suit s to  m ilit ary  medical 
personnel dur ing  the performance of th eir  duties  a t civilian h ospi tals or facilities.

As you know, the difficulty in rec rui ting and reta ining doctors for  th e m ilita ry 
services is a serious one. There are many reasons for  this  and I do not suggest 
the mat ter of l iabi lity  to law sui ts is a prime fac tor  in the fai lur e to  keep doctors 
in the  uniformed services.

But it  is a fac tor and, as we move even closer  to a cri tica l shortag e of doctors, 
I believe it incumbent upon this Congress  to  do a ll it can to provide  every reason­
able tool to meet and overcome this  shortage.
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Some law suits arise from charges  of malpractice while military personnel a re 
acting in the performance of thei r duties. My bill would bring military medical 
people on a par with s imilar  personnel who serve with the Public Health Service 
or the  Veterans  Administration. Military medical teams treat many patients who 
are in the civilian sector. This includes dependents and retirees. Some military 
doctors have been given an opportunity also to practice in civilian communities 
where there  is a serious shortage of civilian doctors.

Military medical personnel also are  encouraged to continue their training dur­
ing their time in uniform. To accomplish this, the services assign a doctor with a 
part icula r expertise to a civilian hospital and he performs his duties while there 
in the process of gaining additiona l training. During this train ing period, the 
milita ry doctor works in concert with the civilian doctor and is engaged in the 
treatment of civilians du ring th is period.

At these times, the military doctor is exposed to law suits for malpractice and 
he has  no protection against them. He is not making enough money to be able to 
afford malpractice insurance, as do civilian doctors. He is not protected as are  the 
doctors working for the Public Health Service or the Veterans Administration 
to the  extent tha t the At torney General will defend them and the federal govern­
ment pay any damages resulting from an adverse decision.

I believe this to be unfai r and I have introduced a bill, H.R. 133G8, which would 
place milita ry medical personnel on the same basis as doctors with the Public 
Health Service and the Veterans Administration.

I am told by high officials in the military medical field t hat  this lack of pro­
tection has caused some military doctors to decline the opportunity  to furth er 
their  tra ining, thus denying the military the services of highly trained experts in 
parti cula r fields.

The bill you have before you would go far  beyond the bill I have introduced 
and I do not speak today to the meri t of bringing most or all federal employees 
under such a blanket of protection.

I do, however, urgently suggest you give every consideration to the problem I 
have discussed here today as regards  military medical people. They are doing a 
fine job, often under difficult circumstances. In times of emergency, their services 
are desperately needed. In times of peace, we seek to train them in skills which 
are in short supply.

If we are to continue to provide our men and women in uniform the world's 
finest medical care, we must provide the  milit ary doctors the protection accorded 
others in similar  circumstances.

Mr. Chairman, I thank  you for this opportunity to speak before this committee 
on this impor tant matter.

Statem ent ry Hon. Bill  Chappe ll , a Representative from th e State of 
F lorida

Mr. Chairman, I am pleased to be able to express my support today for legisla­
tion granting federal employees immunity from civil liability for to rts committed 
while acting  within the scope of th eir  employment.

There have been, in recent years, various attempts to provide immunity to 
select groups within the federal service. This  legislation would provide equality 
of trea tmen t by extending immunity from personal liability in tort, and from 
claims sounding in tor t for relie f arising under  the Constitution or federal 
statu tes of the U.S. to all federal employees acting within the scope of their office 
or employment. Current law extends this right only to medical personnel of the 
Veterans’ Administration, personnel of the Public Health Service and to govern­
ment drivers. I feel tha t it is unjustifiable to extend this immunity only on a 
piecemeal basis.

One par ticu lar case in point which demonstrates the need for this tvpe of leg­
islation concerns the situation of medical and dental personnel of the Armed 
Services. Many medical personnel in the Armed Services today are  required as 
par t of the ir official duties to practice  medicine at  various civilian institutions. 
Because of the lack of immunity for these physicians, the possibility exists tha t 
they could be individually sued and become liable fo r a judgment. The individual 
physician is forced to weigh the cost  of malpract ice insurance premiums against 
the likelihood tha t he will he sued and the potent ial size of any judgment  against 
him. With today’s all-volunteer force, this situa tion has serious implications



62

with regard  to recruitm ent of qualified medical personnel.  These  doctors want 
protec tion while they are  not  practic ing on the mil itary instal lat ion s an d in many 
cases might refuse civilian advance tra ini ng  because of the  lack of protect ion. 
While no milita ry medical personnel have yet  been convicted in a malp ractice 
suit , the possib ility remains.  This  w as clear ly shown in a recent case in Alameda 
County, California , in which two Navy doctors were  named in a malpractice 
su it  Although the  Department of Jus tice did represent  these  doctors  in the  suit, 
individual responsibili ty for  the paymen t of claims again st them would have 
remained with the  doctors if a judgment  had been obtained.

The rec rui tment  of qualified medical professionals in the Armed Services is 
crit ica l as  is evidenced by legis lation to read just the pay struc ture  for  medical 
officers a nd oth er heal th professionals, scheduled for  Congressional action soon. 
It  h as proven to be difficult enough to  r eta in these medical officers because  of the 
tremendous differences between the  mi lita ry pay scales and  the  earn ings of 
civilian physicians with out  expect ing these physicians  to eit he r p rac tice  with  no 
protect ion from claims  in m alpractice sui ts or to pay the  enormous costs of mal­
prac tice insurance .

Mr. Cha irman, I feel thi s legis lation would go a long way tow ard  providing 
reten tion and  recruitment incent ives for  mil itar y medica l personnel and  in pro­
viding equality  of treatm ent f or all federal  employees. To approach thi s problem 
on a piecemeal basis would necessi tate  the  enactment of sim ilar legislation in 
the  nea r fu ture  to remedy corre sponding situ ations in other areas of fede ral 
employment Fo r these  reasons, I urge you r favo rable cons ideration  of this bill 
to provide for  exclus ive remedy ag ain st the  United Sta tes in su its  based  upon 
acts or omissions of a ll United Sta tes employees.

Mr. Donohue. I f there are no fur the r questions, the committee will 
stand adjourned  until April  3 when we will continue with Mr. Smith’s 
testimony.

[Whereupon, at 12:15 p.m., the  subcommittee was adjourned.]
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House of Representatives,
Subcommittee on Claims and 
Governmental Relations of the

Committee on tiie J udiciary,
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The subcommittee met at 10:30 a.m., pursu ant to notice, in room 
2226, Rayburn House Office Building , Hon. Harold D. Donohue 

[chairman of the subcommittee] presiding.
Present: Representatives Donohue, Danielson, Jordan , Butler, 

Froehlich , and  Moorhead.
Also pres ent : William P. Shattuck , counsel; and Alan F. Coffey, Jr., 

associate counsel.
Mr. Donohue. This hearing will now come to order. The hearing 

this morning is a continua tion of a hearing th at was starte d last week 
on H.R. 10439 to amend title 28 of the United States Code to provide 
for an exclusive remedy against the United States in suits all based 
upon acts or omissions of the U.S. employees, and for other  purposes.

When the hearing  was adjourned last week, J. Clay Smith  was 
before us presenting the views of his T ort  Law Committee. So we will 
now ask Mr. Smith to come forward and continue with  his testimony. 
[See Mr. Smith's prepared statement at  p. 38.]

TESTIMONY OF J. CLAY SMITH. JR. , TORT LAW 
COMMITTEE—Resumed

Mr. Smith . As previously stated, section H.R. 10439-----
Mr. Donohue. You are now reading from page 11?
Mr. Smith . Yes, sir. I am.
Mr. Donohue. You may proceed.
Mr. Smith . A s previously stated, the section of H.R. 10439 which 

generated the most comment was the  language in section 3 of  the  bill 
which reads :

Provided, tha t for claims arising under the Constitution or statutes  of the 
United States, recovery shall be res tricted to actual damages and, where appro­
priate, reasonable compensation for  general damages not to exceed $5,000.

The overwhelming majo rity of T ort Law Committee members, who 
called, or wrote to me reg arding the bill interpreted or believed tha t 
as drafted section 3 restricted the  payment of constitutional tort claims 
to $5,000. To tha t extent, the members were of the opinion t ha t there 
exists no factual or ra tional basis to permit a hypothetical “Mr. A” to 
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recover, fo r example, $15,000 fo r a frac tu re d sku ll as a resu lt of  the  
torti ou s con duc t of one emp loyee;  and on the othe r ha nd , lim it the  
recovery of  “M r. B” to $5,000 fo r the  same inj ur y when a claim  so und­
ing  in  t ort  may aris e unde r the  Co ns tituti on  or  s tat utes  of the  U ni ted  
Sta tes . In  bo th cases, Messrs . A an d B are  bo th serious ly in ju re d by 
the  tor tio us  co nduct of a Government  e mp loy ee; howeve r, sect ion 3 of 
the  bill  places a ceil ing on the am ou nt  th at an agency, th e Atto rney  
General, or  a Fe de ral  cour t may aw ard fo r cla ims  ar is ing un de r the  
Co nstituti on  or st atu tes  of  the  U ni ted Sta tes .

A pa rt  fro m the $5,000 l im ita tio n placed  on cons titut ion al or  s ta tu ­
to ry  t ort  claim s, to  w ha t factua l ca teg ory  o f c laim s i s t hi s sect ion  3 of 
the  bill dir ec ted ? Assume th at  “ Mr . B ’s” home is b roken in to  by Fe d­
era l law  en forcem ent officers on an  err oneou s t ip  by  an  info rm er ; “Mr.  
B” objec ts to  th e int rusio n, is ass aulted, an d susta ins  in jur ies . Assume 
fu rthe r th at  “Air. B ” re ta ins a law yer who rea ds sect ion 3 of  II. R. 
10439 an d decides t hat hi s cl ient ’s in ju rie s ar e severe  and exceed  $5,000. 
Assume fu rt her  that  “M r. B ’s” law yer files the  c laim  w ith ou t a llegin g 
th at  “Air. B ’s” cla im aris es un de r the Co nstituti on  or  sta tu tes of  the  
Un ite d State s. Can th e l aw yer ar gu e th a t hi s c lie nt’s claim is  one sole ly 
fo r dam age s resu lti ng  fro m an assaul t or  ba tte ry , and there by  avoid 
the $5,000 stat ut or y cei ling ? Pr ob ab ly  not. In  such case th e Gover n­
me nt will  undoub ted ly arg ue  th a t th e factu al predica te sou nds in to rt  
fo r money dam age s ar isi ng  un de r the Co ns tituti on  or statutes  of  t he  
Un ite d State s, the reb y br in gi ng  th e to rt  c laim  wi thi n the $5,000 l im i­
tat ion . See Un ited States  v. Ne us tadt , 336 U.S . 696 (1961).

Th e au th or ity  of  the  Congress  t o  e sta bli sh  th e ju ris dict ion of  Fe d­
eral co iy t is unquestionable .

Air. Shattuck. W ha t is yo ur  au th or ity  or  b asis fo r the dis tinction  
you hav e ju st  made?

Air. S m it h . Between the  assau lt an d ba tte ry ?
Air. S hattuck. Betw een the ass ault and ba tte ry  and the  cons titu­

tional sit ua tio n.
Air. Smit h . T he  Un ited S ta tes v. Ne us tadt,  366 U.S . 969 (1961).  In  

th at case, thi s was a case  where th e at to rney —wel l, w her e i t i nvo lved  a 
VA  h ospit al an d it  invo lved  a claim of  neg lige nce  on th e part  o f the  
Gover nm ent  b ut  ac tua lly , th e factua l pred ica te o f the cl aim  i s that the  
Government  ha d mis rep resent ed a c ert ain  item  to th e plain tif f. Th is is 
in a VA  purch as ing of a house or  some thing  of  th is na tur e. Th e p la in ­
tiff  tr ied to  a rgue  th a t t hi s w as n egligent. On  th e o ther  hand , th e Gov­
ern men t defen ded th at th is arose un de r one of  the  except ions , unde r 
one of  th e to rt s th at th e Go vernm ent cou ld no t be sued  fo r, th a t is, 
mi sre pre sen tat ion . An d the c ou rt look ed at  the  fa cts  an d sai d, now, t he  
att orne y he re  probably has  a goo d theo ry  th a t it  was n egligen ce bu t 
the fac tual pre dic ate  w as mi sre pre sen tat ion  and the ref ore , you can not 
plead neg lige nce  to avo id one of  the  e xclus ion ary  tor ts.

An d I th in k th at  in th is  case, thou gh  the factua l pred icate of  the 
hypo theti ca l was th at “Air. B” was assaulted an d ba tte red when law 
enfor ceme nt officers broke int o his home,  th e law yer know ing  t hat if  
he comes in  and says  t hi s is a c on sti tu tio na l vio lati on, th a t the $5,000 
lim ita tio n is go ing  to  a pp ly  to  t he question, is go ing  to  w onder  can I 
ju st  ple ad or can  I  ju st  file a cla im  fo r assau lt and ba tter y wi tho ut 
all eg ing  the cons tituti onal to rt ? And  I  can  not. An d I  th in k th a t the 
Government  and the  ad m in is trat or  of  t he  Tor t Cla ims  Sta tu te  would
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say the claim sounds in tor t but  it arises under  the Consti tution be­
cause there has been a violation of  the  fourth  amendment. And ther e­
fore, it  will take the case out of  the  situation where a person may re­
ceive unlimited damages.

And I think then the provision, the section 3 would be applicable.
And as I  understand the testimony from last week, the testimony is 

tha t the pain and suffering element of th is statute  would al l be under  
the general damages, which means tha t “Mr. A” can be driv ing down 
the street and be struck  by a postal truck and he can have medical 
damages of let us say, $3,000. Now, generally, when a lawyer receives 
medical bills from a hospital for $3,000, he tries to  measure the dam­
ages for the fractured skull, you know, what is the value when a per ­
son’s skull is frac tured and you have medical damages for $3,000? 
Well, tradi tiona lly, there are ways to measure that. In some places, 
you measure the  severity  of the injury . I n some States there are rules 
tha t maybe it is three times the special damages which, of course, 
would mean that the damages would go to $9,000. Now, let us take th at  
same hypothetical and apply it to a constitutional tort. The policeman 
or the  law enforcement officers break in and frac ture  someone’s skull. 
And let us assume for purposes of argument tha t this is a cons titu­
tional type to rt under Bivens  or Bell  type situation. Now, let us look at 
section 3.

Section 3 has two parts  to it. It  talks about the “recovery shall be 
restricted  to the actual damages and where appropriate reasonable 
compensation for general damages.”

Now, I  am told tha t pain and suffering, because it is speculative and 
not subject to mathemat ical calculation, would fall under the general 
damages and that  you could not receive more than  $5,000 for pain and 
suffering. But if you had $3,000 worth of medical bills, you could re ­
ceive unlimited recovery. Well, it means th at  someone who receives a 
fractu red skull for a constitutional tor t will recover let us say for the 
same injury more than a person who was struck  by a postal truck 
might  receive and yet they might have the same amount of damages 
simply because pain  and suffering is l imited to $5,000 under my in­
terpretation and last week because of the  statement of Mr. Jaffee s im­
ply because it is a constitutional tort.

Getting  back to question, Mr. Shattuck, it means tha t more than 
likely the  Government now would attempt I would think—and I  have 
administered several hundred of these type claims—would try  to bring 
most of the claims where a law enforcement officer is involved under 
the constitutional type  claims and thereby limi ting the recovery to 
$5,000 in connection with pain and suffering.

Mr. Donoiiue. ITnve you studied the history  behind 1346(b) ?
Mr. Smith. 1346(b) ?
Mr. Donohue. Th at is the section, is it not ?
Mr. Smith. Yes, sir. This  language is annexed to 1346(b) as a jur is­

dictional provision in order to file suit. And then it is now amending 
another section which is—and which is the section that I  am concerned 
with—title 28, section 2674.

Mr. Shattuck. I  believe in the testimony, i f I  might just interrupt 
at this point-----

Mr. Smith. Yes, sir.
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Mr. Shattuck [continuing]. The witness on behalf of the D epart ­
ment o f Just ice last week commented on the figure of $5,000.

Mr. Smith. li e did, sir.
Air. Shattuck. And indicated tha t the reference made by the De­

partment was to a provision in title  28 which limits the recovery 
and-----

Mr. S mith. In cases where a prisoner has been unjustly  imprisoned.
Mr. S hattuck. Yes, unjust conviction, and the re is jurisdiction pro­

vided in section 1405, title  28 for tha t type of case in the Court of 
Claims and there is a $5,000 limitation in the procedural section, sec­
tion 2513 of that  title.

Air. S mith. But what I am still concerned about is are we just pu ll­
ing a figure out o f another statute  without any rational connection? 
Tha t figure was never rational ized as to why it should be applicable 
here. As a matter of fact, I think Air. Jaffee indicated, well, if  you 
have any problems with the $5,000, it can be increased. I think  tha t is 
in his testimony.

So if  that is where the $5,000 came from, the question that I ask is, 
is tha t a rational basis to include it  in the tort  claims statute? I do not 
think we got an answer and I must say tha t I do not  think tha t it is 
rational  and tha t there is a rational connection between the other 
statute and the tor t claims statute.  Because the history of the tor t 
claims statute  says and the cases suggest that when a person is injured, 
when the Government waive its immunity, tha t the Government is to 
bo t reated as a private person. I f that  is the case, then it seems to me 
tha t it would be quite unfai r to a person who has been injured because 
of a constitutional type injury to receive less than a person who was 
struck by a postal truck. And as a m atter of fact, the court in Bivens 
makes this  statement. The court s tate s:

An agent acting albeit unconstitutionally in the name of the United States 
poses a far greater capacity for harm than an individual trespasser exercising 
no author ity other than his own.

In othe r words, the court is saying tha t in the constitutional type 
tort s that a person may be injured more severely in many instances 
than  a common law type tort.

The other point th at I should take up at th is point, since I think that 
the question has gotten to the hear t of the testimony here and the posi­
tion o f the Tort Law Committee is on page 16, and the rest of the testi­
mony for that matter, in the footnote, it  sta tes :

Several members of the Committee are of the opinion tha t the bill should 
specifically explain the difference, if any, between the words “actual damages” 
and “general damages.”

What is meant by actual and general damages in other words? In 
the case tha t I  referred to in the footnote, the court sta tes :

“Actual damages” are synonymous with “compensatory damages” and with 
“general damages.” Damages for mental suffering are actual or compensatory 
and are given to indemnify the plaintiff fo r the injury suffered.

Now, let us take tha t par ticu lar statement “mental suffering or 
actual or compensatory.” Now here we have a s tatute  which from the 
testimony last  week the witness testified that pain and suffering, which 
would include mental suffering, or general damages because they could



67

not be mathematica lly calculated and yet, the case law seems to suggest 
tha t mental damages, that damages for  mental suffering are no t solely 
general damages but actual damages. So it  seems that if the language 
of section 3 is going to be clear when lawyers in the priva te sector or 
when Government lawyers or when judges have to construe this 
language tha t i t is incumbent upon the  Congress to make sure th at the 
language being used is consistent with the case law as i t exists.

And to th is degree, we would urge that as drafted section 3 is am­
biguous and tha t it  ought to be clarified.

As I unders tand the testimony last week and as I understood the 
statute when I  read it  and as the members of the Tort Law’ Committee 
understand it, they understand section 3 to limit pain and suffering to 
$5,000 and they do not see a rational basis for it.

Mr. Donohue. I see. Would you proceed with your statement? 
You’re on page 12.

Mr. Smith . As a starting point, the U.S. Supreme Court’s statement 
in Bell  v. Blood, 327 U.S. 678 (1945) may provide some guidance in 
your pursui t to answer the question jus t posed. As you recall, in Bell v. 
Ilood, supra, petitioners brough t a suit in a Federal distr ict court to 
recover damages in excess of $3,000 from the respondents who were 
agents of the Federa l Bureau of Investigation. The petitioners alleged 
tha t they had suffered damages due to the conduct of  the agents im­
prisoning them in violation of their  const itutional rights.

Now, skipping  a little  bit, th e court  held in this case that  it is settled 
tha t where legal right s have been invaded and a Federal statute pro­
vides a general right to sue fo r such invasion, Federal courts may use 
anv available remedy to make good the wrong done.

Tha t is in the quote in the middle of the page there.
Thus, the court  in Bell  v. no od  supra, spoke to the permissibility of 

the adjud ication of claims for money damages and the power of the 
Federal  courts to adjust the remedy so as to grant  the necessary relief 
“to make good the wrong done.” This language should be the standard 
by which the measure of damages for personal injuries are determined 
for claims “sounding in tort for money damages arising  under the 
Constitution or statutes  of the United States” under sections 2-3 of 
II.R. 10439.

Now, also, Mr. Chairman, in the Bivens case, in skipping a litt le to 
the quote at the bottom of the page on page 14, the court stated  in 
Bivens:

In Bell  v. Hood, we reserv ed the  ques tion w’hether  violation of the fou rth  
amendment by a  Fed era l agent act ing  un der  color of his  a uth ori ty gives rise  to  a 
cause of action for  damages consequent upon his unco nstitutional conduct.  Today 
we hold th at  i t does.

Mr. Butler. Is i t fai r to say your statement is directed to your in­
formal remarks you jus t gave?

Mr. Smith . I  t hink  so. I thin k tha t the thru st of the poin t tha t I 
made was picked up when I  responded to  Mr. Shattuck’s question and 
would only add one addi tional item and that is if  the  committee has 
any questions in connection with our inte rpreta tion, I would be happy 
to answer the questions and I  think  tha t would facili tate the testimony. 
I think tha t I have pre tty much indicated our position on section 3 of 
the bill.
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Mr. B utler. Mr. C ha irm an , may I  ask  a question  ?
Mr . D onoiiue. You ma y proceed.
Mr. B utler. W ith  refere nce  to the difference betw een actual  dam­

ages  and  general  damages, you made some reference  d ur in g t he  cou rse 
of y ou r state me nt to t hat  bas ic problem.

Mr . Smit h . Yes, s ir.
Mr.  Butler. I s it  y ou r fee ling th at  t his  d ist incti on  is susceptible to 

stat ut or y lan guage th at  wou ld de lin eat e the gr ay  are as or  e stablis h a 
line o f dis tin cti on  between  th e tw o ?

Mr . Smith . Migh t I  an swer y ou r quest ion  th is w ay. I f  it  is the  in tent  
of  section 3 to lim it pa in an d suf fer ing  to  $5,000 because i t is deemed to 
be gen era l damages , then  my answer wou ld be yes, th at there  is no 
ra tio na l basis  to l im it p ain an d suff ering  to $5,000?

Does  th at  answer yo ur  qu est ion  ?
Mr. Butler. N o, si r. I  ju st  w an t to  know wh eth er we can spel l ou t 

wh at we mea n by “actu al  dama ges” and wh at  we me an by “ge neral 
dam age s” in the  st atu te.

Mr . S mit h . I do not  th in k so, sir.
Mr . Butler. Tha t was th e imp ression I  go t f rom  yo ur  tes tim ony b ut  

I  w anted to be sure  th at was c lear.
Mr.  Smith. Yes.
Mr.  B utler. T ha nk  you.
Mr. Moorhead. Mr.  C ha irm an ?
Mr.  D onohue. Oh, I beg  your  pardo n. Mr.  Moorhea d ?
Mr.  M oorhead. Y ou me ntioned th at  i f t he  F ed eral  G overn ment was 

go ing  to  open them selves up  fo r su it or  c laim s i n these are as th at  you  
fe lt  th a t they should go all of  th e w ay an d pe rm it th e specific dama ges  
th a t a ju ry  or  board  might  find inclu din g pa in  and suffe ring, bu t do 
no t you th in k it is pr op er  or  t h a t th e Go vernm ent can  also  feel  th at  
the y wa nt  to compensate peo ple  for  th ei r o ut-of-pocke t cost o r for th e 
dam age s th at  the y have suffere d beyond  pa in  and  suf fer ing  an d th at  
the y wa nt  to  limit t he ir  ov era ll lia bi lit y?

Mr.  Smit h . Of  00111*86, the  Congres s can  alw ays  lim it the ju ris dic­
tion of  t he  cour ts and of  course  I  w ould h ave to answer yo ur  questio n 
by sa ying  th at  if there is a ra tio na l bas is fo r a  Congres s to  lim it its  
ju ris dic tio n,  the n of course it  can. My question is in th is inst ance, is 
there  in  thi s instance a ra tion al  bas is to  limit t he  ju ris dict iona l am ount 
whe n a cla im sounds  in to rt  an d aris es un de r th e Co ns tituti on ? An d 
un de r the  to rt  claims st at ut e we are  no t deali ng  wi th jur ies . Th ere  is 
no righ t t o a j ur y tri al  un de r the  st atute------

Mr.  Moorhead. I  un de rst an d that .
Mr.  Smit h . So th erefore I  would  thi nk  th a t a  judge wou ld certa inl y 

be a gu ardian . We  hav e to  fa ith th at  jud ges will  gu ard the reason ­
ableness  of  the to rt  claim  an d will no t judg e or  decree or  orde r an 
unrea son able jud gm ent .

Mr . Moorhead. But  th e St at e cour ts in  workm en’s com pensation 
make a l im ita tio n so i t is not  wid e open  in t hose area s.

Mr. Sm it h . W ell,  the Go vernme nt is prote cte d in th a t ins tan ce be­
cause  m ili ta ry  ind ividua ls may  n ot  b rin g claims un de r th e wor kmen’s 
com pen sat ion  t yp e theo ry  so  the re fore , a whole host of  people are e x­
cluded  an d may not br ing cla ims ju st  because of  the  workm en’s com­
pensa tion type  th eor y.
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Well , I  th ink th a t ans wers th e question. I  do no t see t he  l im ita tio n 
as to  pa in  an d suf fer ing  h av ing an u nre aso nable  bas is when, as indi ­
ca ted  before, an othe r g en tle ma n can  be s tru ck  a nd  be seve rely  i njur ed  
by a p ostal truc k an d r ece ived $15,000 justi fiably  bu t someone else, who 
may be in jured,  merely  because it  is a constitu tio na l cla im,  can  only 
recove r a c er tai n level of  p ain and suf fer ing  bu t both  of  th e gen tlem en 
have  received the  sam e i nj ur y and  have  the same e xten t of h os pit ali za ­
tio n an d suffered  th e sam e expense  so it  ju st  does no t seem to  be 
rat iona l.

Mr . M oorhead. Wo uld  yo u thi nk  it  wou ld be  more ra tio na l i f we  pu t
the  same lim ita tio n on b oth ?

Mr.  S mttii. T thi nk  not. Simp ly bec ause  i f the  recovery is limi ted  to  
$5,000 pa in  and suffe ring, I  ju st  do no t see t hat as a way  ou t sim ply  
because when a per son  is in ju red,  he i s in ju red and he  lies  in  t hat b ed 
and accumula tes  in ju ry  an d if  you are ju st  going  to say th at we are 
th e Governm ent and we are go ing  to  p ay  you $5,000 f or  your medical  
bil ls an d ignore  all of th a t pa in and suf fer ing  t hat  you hav e end ured 
th ro ug h th e opera tio ns  an d so on, well  it  j us t does no t seem to be rea­
sona ble,  esp ecially  since  th e Go vernm ent has waived  its  immunity . 
An d, as th e statut e says, should be tre ated  like a pr ivat e person. I f  i t 
is go ing to  waive its im mun ity  and be tre at ed  lik e a pr ivat e person, 
then  it  sho uld  be tre at ed  lik e a pr iv at e perso n and I  do no t th ink it  
sho uld  lim it or  seek to  l im it its  dam age s to  $5,000 i n connection wi th 
pa in  an d suffering.  I  ju st  do no t see th e ra tio na le  b ased on th at , sir.

Mr.  Moorhead. Than k you.
Mr . D onohue. Counsel ?
Mr.  Shattuck. Mr.  C ha irm an , i f I  ma y, I  ha ve a question.
Mr.  Sm ith , I  don’t wan t to exten d th e tes tim on y un du ly bu t------
Mr. S mit h . I  un de rst and.
Mr.  S hattuck [c on tin uing ]. But  I  would  lik e t o suggest  th ere is a 

refere nce in  Bivens  t h a t draw s a di sti nc tio n betw een th e Fe de ral con­
sti tu tio na l to rt  th at  you have been dis cussing  and th e normal tr ad i­
tio na l t or t, t he  common la w t o rt  and th e co ur t s a id :

The Interest protected by State laws regulat ing trespass and the invasion of 
privacy and those protected by the fourth amendment’s guaran tee against  un­
reasonable searches and seizures may be inconsistent  and even hostile.

So th a t in Bivens  its el f th er e ap pe ars to  be a di sti nc tio n draw n be­
tween the se typ es of  to rts . Wou ld th is  no t have a be ar ing on your 
conclus ion th a t a cause of ac tion would  have  to sou nd in  to rt  under 
the  Co ns tituti on  in the lim ita tio n of  d am ages sit ua tio n th a t you h ave  
j us t describe d ?

ATr. Smit h . Wh en I  r esp onded  to  yo ur  que stio n before ?
Mr. Shattuck. Well,  I  j us t wa nte d t o sugg est tha t t he re  app ea rs to 

be a di sti nc tio n dra wn  in th is  sta tem en t by  th e co ur t between these 
two  cause s of  actio n so the y m ay be  ind ependent.

Mr. Smit h . I  d on’t th in k th at the co ur t wou ld constru e it  th at way. 
Simply beca use I th in k wha t wou ld ha pp en  is th a t th e co ur t would 
look at th e fac tual pred ica te  ar is ing un de r soun din g in to rt.  The 
assaul t an d ba tte ry  s ounds in  t o rt  b ut.  if  it  is a fo ur th  am end ment,  it 
arises  un de r th e Co nstitu tion. But  when you have a pol ice  officer, I 
am sure you  can a lwa ys br in g t he  to rt  und er  the C on sti tu tio n.  A nd th e
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hypothetical  that  T gave, in tha t instance where you have an informer 
who gives a tri p and he breaks throu gh the door and he accidentally 
or mistakenly assaults and batters-----

Mr. S hattuck. I understand. This is the point  you made before. 
Mr. Smith. The point th at I am making is I  do not think th at  under 

the tor t claims statute—well, under  common law you would maybe 
have the two d istinct causes of action but tha t is the practica l problem 
section 3 raises with an attorney who sits down and star ts to  dr aft  his 
complaint or the claim which he files with the Federa l Government. 
He is boxed in. I do not thin k tha t he can try  to avoid t ha t limitation 
bv merely saying it is an assault and b attery when the factua l predi­
cate—well, when looking at all of the facts, th e case itse lf sounds in 
tort and i t arises under the  Constitution. And if  I were in Government 
claims, T would say that it is a constitutional type tort .

Mr. Shattuck. Th an k you ve ry  much.
Mr. Donohue. Any other questions of this  witness? If  not, you are 

excused.
Mr. Smith. Thank  you for inviting me back this week.
Mr. Donohue. We will now he ar from Vernon McKenzie, Deputy 

Assistan t Secre tary, Department for Health Resources and Programs, 
Department of Defense.

[The prepared statement of Vernon McKenzie follows:]
Statement of Vernon McKenzie. Deputy Assi sta nt  Secretary of Defense , 

Health  Resources and P rograms

Mr. Chairman and members of the  subcommittee: I am Vernon McKenzie, 
Deputy  Assist ant  Secretary  of Defense for Health  Resources and Programs. I 
have been designated to represen t the  Dep artm ent  of Defense  in  connection with  
the mil itar y hea lth personnel aspects of thi s legis lation. I am accompanied by 
Vice Admiral Donald L. Custis, Surgeon General of the  Navy, and Mr. Robe rt L. 
Gilliat.  an atto rne y in the Office of the General Counsel of the Departm ent of 
Defense.

I have a brief prepared  sta tem ent which I would like  to present to the 
Subcommittee.

Section 4 of the hill deals with the  provisions which are  of pa rti cu lar  concern 
to my office and  the  thre e mil itar y medical  services . Section 4 would amend sec­
tion 2679(b) of tit le 28, United  Sta tes  Code, to extend the  presen t exc lusiveness 
of the  Tort Claims Act remedy to include all government officers and employees. 
Under exis ting  law, only government motor  vehicle operators and medical and 
paramedical personnel of the Veteran s’ Adm inis trat ion and the  Publ ic Health 
Service are personally immune from sui t and civil liab ility  for  acts performed 
while in the scope of their Fed era l employment. Section 4 of th is legislation  
would, in effect, g ran t the medical and  p aram edical personnel of the Department 
of Defense the same immunity th at  comparable hea lth personnel of the Vete rans ’ 
Adm inis trat ion and Public  Hea lth Service  have had for severa l years.

Mil itary and civilian health personnel of the  D epartment of Defense now face 
the  possib ility of being sued as ind ividua ls and held individu ally  liable for  in­
cidents which occur while they are perform ing dut ies on behalf of the  govern­
ment. The problem concerning  the individual liab ility o f it s hea lth  care  personnel 
has  long been a matt er  of concern to the  Dep artm ent  of Defense. The th reat  of 
this  sor t of liab ility to our mi lita ry and civili an personnel who must discharge 
their  official dut ies has an adverse  effect on thei r efficiency and  morale. This 
th re at  is sure ly inequ itable in view of the  fact  th at  our  hea lth personnel are 
often requ ired to perform function s which car ry built- in risks of suit s for  
damage based on negligence, withou t hav ing  the  voluntary  choice of whether 
they will perfo rm these  func tions. The re is a large group of Departm ent of 
Defense  hea lth personnel, both civ ilian and mil itary, who, in thei r daily  work, 
are  exposed to the  th reat  of sui ts fo r negligent actions  or omissions despite the  
fact  th at  they have litt le or no choice, eith er in the  pa tien ts they ar e required to
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trea t, or in the medical procedures they are  required to perform. While there 
have l>een no judgments in recent years against such personnel for negligent 
actions or omissions, the constant exposure to the thre at of such action does 
have an adverse effect on the efficiency and morale of the personnel concerned.

The courts very properly require  health  personnel to adhere to accepted stand­
ards of diagnosis, treatment, care and the like. This requirement in and of it­
self is not burdensome. However, medicine is not an exact science. Thus, in many 
instances suits in tor t are  founded on bad medical results even when there are 
no negligent actions or omissions involved in the case. Moreover, in tor t suits 
agains t private practitioners, jurie s are awarding  increasingly large amounts 
as damages to plaintiffs. These trends  are known to our military and civilian 
health  personnel and are  cause for much apprehension on the ir jmrt.

Some of our military  and civilian health personnel who may feel particularly 
anxious about the possibility of suit agains t them personally feel impelled to 
take private professional liability insurance to protect them in their  work in­
volving practices and procedures as to which they have l ittle  or no choice. The 
cost of such insurance, when and if it can be pr ivately obtained, resul ts in an 
unwarrante d and significant reduction in pay.

The removal of this long standing problem is one of the many steps which we 
believe will be necessary in order for us  to achieve an all-volunteer health force, 
thus obviating the need to revive the so-called doctor draf t.

We have been provided a copy of the statement concerning this legislation 
which was presented before the Subcommittee last  week by the Honorable 
Robert L. F. Sikes. We have reviewed Representative Sikes’ statement and are 
in agreement with and fully support the views which he expresses.

For the reasons I have outlined, the Department  of Defense recomemnds th at 
the Subcommittee act favorably on the  bill.

I apprecia te this oportunit.v of appearing before the Subcommittee. My col­
leagues and I will be happy to answer any questions you may have regarding 
these matters.

TESTIMONY OE VERNON McKENZIE, DEPUTY ASSISTANT SECRE­
TARY OF DEFENSE, HEALTH RESOURCES AND PROGRAMS
DEPARTMENT OF DEFENSE; ACCOMPANIED BY VICE ADM.
DONALD L. CUSTIS, AND ROBERT L. GILL IAT

Mr. McKenzie. Mr. Chairman and members of the subcommittee, I  
have been designated to represen t the D epartm ent of Defense in con­
nection with the military health  personnel aspects of this  legislation. 
I am accompanied by Vice Admiral Donald L. Custis, Surgeon Gen­
eral of the Navy, and Mr. Robert L. Gillia t, an a ttorney in the  Office 
of the General Counsel o f th e Departm ent of Defense.

I have a br ief prepared statement  which I would like to present to 
the subcommittee.

Section 4 of the bill deals with the provisions which are of particu lar 
concern to my office and the three milit ary medical services. Section 4 
would amend section 2679(b) of title  28, United States Code, to extend 
the present exclusiveness of the T ort Cla ims Act remedy to include all 
Government officers and employees. Under existing law, only Govern­
ment motor vehicle operators and medical and paramedica l personnel 
of the Veterans’ Admin istration and the Public  Hea lth Service are 
personally immune from suit and civil liabil ity for acts performed 
while in the scope of their  Federal employment. Section 4 of this legis­
lation would, in effect, gra nt the medical and paramedical personnel 
of the Department of Defense the same immunity  that  comparable 
health personnel of the Veterans’ Admin istration and Publ ic Health 
Service have had for several years.
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Mili tary and civilian heal th personnel of the Depar tment of Defense 
now face the possibility of being sued as individuals and held indi­
vidual ly liable for incidents which occur while they are performing 
duties on behalf of the government. The problem concerning the indi­
vidual liabil ity of its health care personnel has long been a matter of 
concern to the Depar tment of Defense. The threat of this  sort of liabil­
ity to our milita ry and civilian personnel who must discharge the ir 
official duties has an adverse effect on their  efficiency and morale. This 
thre at is surely inequitable in view of the  fact t ha t our health  person­
nel are  often required to perform functions which carry  buil t-in risks 
of suits for damage based on negligence without having the voluntary 
choice of whether they will perform these functions which carry built - 
in risks of suits for damage based on negligence, without having the 
voluntary choice of whether they will pe rform these functions. There 
is a large group of Department of Defense personnel, both civilian and 
milita ry, who, in their da ily work, are exposed to the th reat of suits for 
negligent actions or omissions despite the fact  that they have lit tle or 
no choice, e ither in the patien ts they are required to trea t, or in the 
medical procedures they are required to perform. While there have 
been no judgments in recent years against such personnel for negligent 
actions or omissions, the constant exposure to the th rea t of such action 
does have an adverse effect on the efficiency and morale of the person­
nel concerned.

The courts very properly require health  personnel to adhere to ac­
cepted standards of diagnosis, treatment, care and the like. This re­
quirement in and of itse lf is not burdensome. However, medicine is not 
an exact science. Thus, in many instances suits in t or t are founded on 
bad medical results even when there  are no negligent actions or omis­
sions involved in the case. Moreover, in tor t suits against  private 
practitioners, juries are awarding increasingly large amounts as dam­
ages to plaintiffs. These trends are known to our mi litary and civilian 
health personnel and are cause for much apprehension on the ir part.

Some of our milit ary and civilian health  personnel who may feel 
part icularly  anxious about the possibility of suit again st them per­
sonally feel impelled to  take  priva te professional liabil ity insurance 
to protect  them in  the ir work involving practices and procedures as to 
which they have li ttle or no choice. The cost of such insurance, when 
and if  it can be priva tely obtained, results  in an unwarranted and 
significant reduction in  pay.

The removal of this  long standing problem is one of the many steps 
which we believe will be necessary in order for us to  achieve an all- 
volunteer health force, thus obviating the need to revive the so-called 
doctor d raft.

We have been provided a copy of the statement concerning th is leg­
islation which was presented before the  subcommittee last week by the 
Honorable  Robert L. F. Sikes. We have reviewed Representative  
Sikes’ statement and are in agreement with  and fully  support the 
views which he expresses.

Fo r the  reasons I  have outlined, the Depar tment  of Defense recom­
mends th at the subcommittee ac t favorably  on the  bill.

I appreciate  this opportuni ty of appearing before the subcommit­
tee. My colleagues and I will be happy to answer any questions you 
may have regarding these matters.
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Mr. Chairman, if I migh t a t this point, I would l ike to cite a par­
ticu lar case tha t has recently come to my attention of a young military 
physician, which I  think perhaps  explains the problems that we are 
part icularly  concerned w ith in a good perspective. Now, this young 
physician is a major. He is an orthopedic surgeon and he is stationed 
at a milita ry insta llation in California.  A  member of his family, who 
is also a physician, in previous years had had a  large judgment against 
him in a malpractice suit. The amount exceeded the amount of his 
coverage under his malpractice insurance and it was ruinous to this 
par ticu lar physician’s family. Wi th this  example constantly before 
him, the young man was one of those t ha t I  re fer to in my s tatement, 
one of those people being compelled to obtain insurance on his own. 
He did so but since he was stationed in California, which is the S tate 
which has the highest premiums for  malpractice insurance, he was 
required to pay approx imately $6,300 last  year as the premium for  his 
coverage. At  the present time, he receives in pay from the military and  
allowance, a total really of approximately $25,000. The result is tha t 25 
percent of his pay and allowances went for  his premium fo r malprac­
tice insurance. Recently he became even more concerned when he was 
notified by his insurance company tha t premium for  this year when he 
renews, assuming that  he does, will be increased 47 percent so th at  his 
new premium will probably be $9,200, which works out to about 37 
percent of his military pay and allowances.

Now, as vou know, we are having great difficulty in retaining young 
physicians in order to achieve an all volunteer health force. I t is true 
that  yesterday the House passed a bill which would authorize us to 
add up to $15,000 to this  young man’s pay although the Senate version 
of the  bill has a $10,000 maximum and I  would assume tha t something 
in between will be worked out in conference.

But  even if  some figure such as $12,000 is added to this young man’s 
mili tary  income-----

Mr. Moorhead. May T interupt?
Air. McKenzie. Yes, sir.
Air. Moorhead. Y ou say there had been several years since there had 

been a suit against any-----
Air. AIcKenzie. No, sir, not several years since a suit was filed but 

wo have not been able to locate in recent years a judgment actually 
being rendered.

Air. Moorhead. Would not a possible solution be to provide a defense 
by the Government so th at if there was not gross negligence jus t to 
have the  Government pay the damages rath er than t ry  to make a total 
change ?

Air. AIcKenzie. Well, in recent years the Government has been pay­
ing in the cases of the type  that I  am referr ing to.

Air. AIooriiead. Why should these people be so worried then?
Air. AIcKenzie. Because there is always lurk ing in their  minds the 

possibility tha t a judgm ent will be rendered against them.
Air. AIooriiead. Bu t if  they see tha t several years have gone by where 

no one has really been held liable, I  mean they are ra tional people and 
they aren 't going to get excited about that.

I agree with you th at  the  whole judgment area in this medical mal­
practice  is way out of line and something has to be done about it , but
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I wonder how serious the situation is viewed when they have not paid 
a judgment for  some time.

Mr. McKenzie. Well, we made a survey at a partic ular  installation 
some years ago back, Air. Moorhead, and the resul ts of th at survey in­
dicated that approximately  10 percent of the milita ry physicians at 
tha t insti tution  whether r ight ly or wrongly, d id worry to such an ex­
tent  that they had on th eir own taken out malpractice insurance.

Air. AIooriiead. I would think also it  might be looked into that if the 
exposure is relatively ligh t for the medical personnel in the services, 
tha t they are paying too much in malpractice insurance and there 
might be some kind of program worked out there tha t would avoid 
these excessive premiums.

Air. AIcKenzie. We have been unable to locate an insurance company 
which will issue a policy based solely on the degree of exposure of 
the mili tary physician.

Air. AIooriiead. Thank  you.
Air. Donohue. Well, couldn’t the Government be self -insured?
Air. AIcKenzie. I would defer  to Air. Gilliat.
Air. Gilliat. Well, yes, they certainly  could and under one provision 

of the Justice Department’s bill  under certain circumstances overseas 
there would be the option of either obtaining malpractice  insurance or 
in effect assuming liability for the individual. But in a sense by requir­
ing an individual with a complaint to bring his action under the Tort  
Claims Act, the Government is in the best position to defend itself 
against any liability  tha t may accrue as a result of negligence by a 
military physician.

Air. Danielson. Under the bil l, section 4 to which the gentlemen has 
referred, under the bill is the  $5,000 general damage incorporated  or 
would that  be without limit?

Air. Gilliat. Well, we would be subject to the general provisions of 
tha t bill, tha t is the bill which we have endorsed, the Justice D epar t­
ment’s bill. That  is the adminis tration’s bill.

Air. Danielson. I  think we are talk ing about two different things. 
Under section 3 of the bill we are talk ing about claims arising under 
the Constitution or statutes  which have the general damage of $5,000.

Air. Gilliat. Oh, I’m sorry.
Air. Danielson. Under section 4 of the bill to which the gentlemen is 

referring , we are talking about claims arising from negligence and it 
is my understanding there  is no limit?

Air. Gilliat. I am sorry. I misunderstood your question, sir. There 
would lie no-----

Air. Danielson. There would be no limit?
Air. Gilliat. Yes.
Air. Danielson. Do you have, sir, or could you give us  some valid 

accurate data as to the number of civil actions which have been filed 
against  the medical personnel of the Defense Department let us say in 
the last 5 years?

Air. Gilliat. I  can not give you tha t now. I  can supply tha t for the 
record if  you would like it fo r the past 5 years ?

Air. Danielson. I  would like it.
Air. Gilliat. All righ t.



75

[The information referred to  follows:]
MALPR AC TIC E AC TI ONS  AG AINS T M IL IT AR Y PH YS IC IA N S

Value of loss

Physicia ns 
sued in 

personal 
capaci ty

Amount of 
claim

I. ARMY
Calendar year:

1969.......................................................
19 70 ... ..................................................
1971 .......................................................
1972 .......................................................
1973 .......................................................

15 0 $4, 931 ,00 0
9 0 3,6 00, 000

22 1 22, 804,500
27 3 10, 398, 329
29 5 18, 406 ,000

To tal .......................................................................................................... 102 9
Amount of cla ims again st physicians in thei r perso nal cap aci ty........................................................................

60,139 ,82 9 
4, 286 ,000

Calendar year:
1969 ..........
1970 ..........
1971 ..........
1972 ..........
1973 ..........

II.  NAVY
9 N A • NA

1 4 ......................................................
2 4 ......................................................
3 2 ......................................................
4 3 ......................................................

i The Navy does not maintain statis tics in dolla r amounts or on those casa s which physicians  sued in their  personal 
capacity.

Number Amount

II I.  AI R FOR CE
1. Fisca l year 1971: *

(a ) Foreign countries: Clai ms (M CA ): (no  c losi ng records in compute r)........................................................................
(b ) United Stat es: ----- ;

(1 ) Claim s (F TC A ):
Denied ................ ............... . ........................................................ .. 2 6 ..........................
P a id .....................................................................................................  13 $79 ,683.00
ODO2.....................................................................................................  6 7 ..........................

Claim s total ......................................................................................
(2 ) Actions opened (F TC A )...............................................................................

106 79, 683 .00
2 3 ...........................

Grand total.....................................................................................
2. Fisc al year 1972:

(a ) Foreign countries : Claims (M CA ): (no  c losi ng records in compu ter).

1 2 9 ...........................

(b ) United States:
(1 ) Clai ms (F TC A):

D enie d... .
Pai d..........
ODO..........

39
13 "" 26 9, '03 2."2 7 
1 0 ..........................

Claim s total ................... .......................................................................
(2 ) Actions opened (F TC A )..............................................................................

Grand total.................................................................................

62 209 ,032 .27
2 3 ..........................
85 ..........................

3. Fisca l year 1973:
(a ) Foreign countr ies:

Clai ms (M CA ):
Denied.......................................................................................................... 2 ...........................
Pai d.............................................................................................................. 1 3,0 00 .00
ODO..............................................................................................................  1 ...........................

(b ) United State s:
(1 ) Claim s (F TC A):

Denied ................ ................... ............................ . . . . . . . ................. .. 31 ...........................
Pai d.......................................................................................................  12 67, 690 .00
ODO.......................................................................................................  1 0 ..........................

Claim s total (foreign  and United Sta tes )......................................... 57 70,690.00
(2 ) Action opened (F TC A )................................................................................  2 1 ..........................

Grand total................................................................................................ 7 8 ..........................
4. Fisca l year 1974 (Mar . 31, 1974):

(a ) Foreign coun tries :
Cla ims  ( MCA ):

Denied............. .................................... ....................................................... 3 ..........................
Pai d.............................................................................................................. 2 57,00 0.00
ODO.............................................................................................................. 3 ..........................

Footnote at end of table.
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Number Amoun t

4. Fiscal year 1974 (Mar. 31,1974)— Continued
(b ) United States:

(1 ) Claims (FTCA):
Denied.......................................................................................... 3 1 ...........................
Paid....................................................................................................... 11 $229,186 .46
ODO....................................................................................................... 11 ...........................

Claims total  ( foreign and United States)........ ............. ...............  53 286 ,186.46
(2) Actions opened (FT CA): (throug h Mar. 31, 1974)................................. 22 ...........................

Grand total ............................................................................................... 7 5 ..........................
(3 ) Tor t claims pending (M ar. 31,19 74 )............. ..........................................  99 64,536. 07
(4 ) Tor t actions pending (Ma r. 31, 1974).......................................................  41 ...........................

* Stat istics not available fo r f iscal years 1969 and 1970.
• Otherwise disposed of.

Note: For fiscal years 1973 and 1974 (through  Mar. 31,1974) 9 suits  were pending against  medical personnel in th e ir  
personal capacity and in 2 cases the  s uit  is exc lusively against the ind ividual physic ian.

Mr. Gilliat. I  have with me the current cases pending. There are 48 
in the Army, 52 fo r the  Navy; 38 fo r Air Force cu rrent ly pending.

Mr. Danielson. They would be based on in effect medical mal­
practice ?

Mr. Gilliat. Medical malpractice only. There are 357 in total  for 
the United  States but tha t, of course, involves more than  the Armed 
Forces.

Mr. Danielson. I n response to a question from my colleague, Mr. 
Moorhead, I  believe you said the Defense Departmen t docs provide a 
legal defense in these matters?

Mr. Gilliat. The Defense Department seeks to obtain the  assistance 
of the Jus tice Department on behalf of the young men th at were sued 
in the ir personal capacity and there are a var iety of circumstances and 
they respond to those factual  circumstances as they see fit. Under some 
circumstances, for example, the young man in a tra ining program in a 
civilian hospital may be covered by that  civilian hospital’s malpractice 
insurance and it may be left  to the defense of the hospital attorneys^ 
for example and so there are a lot of varieties of circumstances.

Mr. Danielson. But suppose he does not have that type of coverage ?
Mr. Gilliat. Yes, the Justic e D epartment, I believe has uniformly  

come to thei r assistance.
Admiral Gttstts. Well, T wonder if I may back up a minute?
Mr. Gilltat. I am unaware of any situation , I will phrase it tha t 

wav, where they did not.
Admiral Cttstis. I might,  if T may, address several issues that we 

have been talking about and the last one first. One of the precipitat ­
ing factors of our  current, and by our I  mean Navy medicine’s, acute 
concern is based on a case where the Justice Depar tment  elected not 
to come, at least in the time frame tha t would allay the anxiety of the 
people involved to come to the defense of two of our active du ty Navy 
officers in Oakland. The circumstance here was t ha t they were in a 
tra ining program, and by training program I  mean they were in tra in­
ing for a specialty in medicine leading to certification—I might say 
parenthetically tha t these tr ain ing  programs curriculum is under the 
auth ority of civilian accrediting agencies and it is not for us to define 
these programs because we must conform to what is required on the 
pa rt of an accrediting body and civilian medical auth ority —and in 
order to satisfy the requirements of this training program, these two 
young men were on ro tation  outside of the naval hospital in a civilian
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hospital specifically Hidleman’s Hospital  and the case th at they be­
came involved in was a lady was in need of a thyroidectomy. The 
opera ting surgeon was a civilian staffman on the hospital, which these 
two mili tary types were assisting him. A nerve was cut—well, to make 
a long story short, she sued for $1,500,000.

The two military doctors had no malpractice insurance and they 
were named with several o thers involved in the case a nd the Depart­
ment of Defense chose not to represent  them because had they done so, 
the hospital insurance company would back out of the picture. I t so 
happens  in tha t case tha t it was widely publicized. There was near 
mutiny on the pa rt of the  staff of the Oakland Naval Hospital in terms 
of our other medical residents refusing  to s imilari ly be exposed. This  
got around all over the medical community, the naval medical com­
munity  and there  was a sort  of protests  and threa ts to drop out of 
training programs. I t was a major crisis.

I migh t say tha t a  sensible doctor would look a t th e record and see 
tha t few people have wound up ha ving a judgment against them and 
yet we have through the years on the  pa rt of our J AG  and by the De­
partment of Defense been advised to pass on to our people the advice 
tha t they best carry thei r own private medical malpractice  insurance. 
I, for one, for example, am a  practicing surgeon and have carried my 
own insurance for years.

The matter of  exposure is not as s light as one might think.
Fi rs t of all, the active duty man may not sue a doctor but his de­

pendent may sue and may individualize the doctor. Not only that  but 
we are heavily committed on the  matter of  gra duate train ing  and we 
are becoming more so.

I think the other thin g that  adds to  the cris is is th at  everybody is 
more and  more conscious of how th is business is building. It  is a sign 
of the times.

I  attended a seminar at  the American College of Surgeons in 
Houston last week on th e subject of malpractice. I t was said at that  
seminar that the way things are going incidencewise, th at  of all the 
physicians in practice today in the  United States  between now and 
1980 two out of three will be involved in a major malpract ice suit. The 
settlement out of court is gett ing to be so large in size th at  premiums 
in the case o f California, for instance, premiums for neurosurgery,  
plastic surgery , orthopedics, are as high  as $15,000 to $20,000 a year. 
Now all of  this  is a t a time when we are  try ing  to adjust to  and build 
a new profile in an All Volunteer Force environment.

As Mr. McKenzie pointed out, it  becomes suddenly a much more 
major  issue to us than  ever before and there are a couple o f other 
things-----

Mr. Dantelson. I  would like to  have the question first answered if  
I mav. Admiral. The question is, in how many instances is counsel not 
provided, as fa r as you know ?

The A dmiral has mentioned one case.
Mr. Gtlltat. I don’t believe tha t the Department o f Justice  needs 

my defense, but  I  happen to have a let ter here from them on this case 
and they did say:
W p a re endeavoring to have the county of Alameda and Its insurers  accept re­

sponsibility for the doctors’ actions. We have no intention of leaving them de­
fenseless and would represent them if they will no t do so.
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So I wou ld th in k it would be unfa ir  to  c harac ter ize  th e Ju st ic e De­
pa rtm en t as unwillin g. I  th in k there was a misu nd ersta nd ing in th at  
case.

Mr. Danielson . Di d you  say  you  cou ld fu rn ish fo r us a tab le on 
experience  on how ma ny act ion s have  occurred inv olv ing  individu al  
doc tors ?

Mr. G illiat . Yes, si r. F or 5 years .
Mr. Danielson . A nd also if  y ou cou ld ad d to  t ha t where  t he  Gov­

ern men t pro vid ed  defense,  it  w ould be of  value in final  con sidera tion 
of  th is measure .

My concern  h ere  is t ry in g to bal ance some equ ities . Qu ite  obvio usly  
you  go t to  be ar  in  mind  the  pu bli c in terest.  I f  a citi zen  is dama ged a nd  
sus tains in ju ry  as  a resul t of  neglig ence, he  or  she m ust look  somewhere 
to be made whole. Now wh eth er we are  to look at t he  i nd iv idua l ph y­
sician—an d I do not know, may be we are to look to  the Go vernm ent 
because it  is  not  un usu al fo r t he  G overn me nt to  prov ide  i ts  own in su r­
ance in sim ila r situa tio ns  a nd  mayb e th at  is wh ere  we ou gh t t o look— 
bu t som ebody ha s to  pro vid e eq uity .

Counsel ha s ju st  to ld  me th a t in effect, the Gover nment  is a self - 
insurer  un de r th e Fe de ral  Tor t Claim s Ac t so maybe th a t does  mee t 
the need. Rut  m y concern is t ha t somebody  h as to be ar  th e loss, in my 
opinion, when someone is  in jured as a  resu lt o f negligence  by somebody 
else. So some body h as t o bear  th e loss and I  do not  believe i t s hould  be 
the per son  who suffers th e dam age . M aybe the  Government  sh ould ju st  
sim ply  be ar  the  loss. Maybe th is  l angu ag e would  be pr op er  to re st ric t 
th e claim to  be a c laim  ag ains t the Government .

I  wo nder wh at  effect t hi s w ould have  up on the m ora le o f th e m edical 
corps  o f t he  Def ense Dep ar tm en t if  th ey  were relieved of  a ll per son al 
res ponsibi lity ? Cou ld the Ad mira l help  me on tha t?

Admiral Custis. I think  tha t is the most important need we have, 
Mr. Danielson. Incidentally, I think  it is very important to point out 
one more th ing and that is that Federa l Tort  Claims Act is not a ppl i­
cable overseas and our people-----

Mr. Danielson . Tru e.
Admiral Custis [continuing]. In overseas hopitals are totally 

exposed.
Mr. D anielson . T ha t is t rue. T hat  is an  area  t hat we s hould  pro b­

ably c ons ider here, too.
Admiral Custis . There is one more relatively  new element here and 

that is we are rapidly expanding the concept of paramedical personnel 
in front line patien t care both in the civilian sector and in the mili tary. 
Th ey  are go ing to  be com ing in to  th e pi ctur e now more an d more. 
These, too,  are  exp osed  to m alp rac tice.

An d I  thi nk  re fe rr in g back  to  th a t m at te r o f m ora le, Mr. Danie lson, 
th e othe r th in g we have a ha rd  tim e ex plaining  to our peo ple  is why  
the physicia n in the Ve ter ans’ Adm in ist ra tio n is trea ted dif ferently  
th an  th e ph ysici an  in th e m ili tary .

Mr. Danie lson . Counsel has po in ted  ou t to  me th at in  sect ion 9, 
there is  a pro vis ion  which permits  th e S ec retary  of H ea lth , E du ca tio n, 
an d W elf are an d th e Dep ar tm en t of  Defense to  extend  ap pr op riat e 
lia bi lit y ins urance  in thes e sit ua tio ns . I  tr u st  th a t th at  would  tak e 
ca re of  thi s vo id in ou r system r ig h t now.
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I think the gentleman should also bear in mind, and I know the 
problem of malpractice insurance is a very grave problem and a very 
serious one and the expense is almost unbelievable in some instances, 
but on the voluntary m ilitary force concept one counterbalancing fac­
tor is that, if these very same doctors go into nonm ilitary  priva te prac­
tice outside of the mili tary  service, they are going to pay these mal­
practice premiums also.

Mr. McKenzie. That is true,  Mr. Danielson, but  the ir income at 
tha t poin t in time would greatly exceed th e income of thei r contem­
poraries in the milit ary medical corps thus  enabling them to better 
bear those large premiums.

Mr. Danielson. Well, having been in the Navy and having been 
in the Government, I am aware tha t there are certain  compensatory 
fringes here and there and they may not be in  balance, be in precise 
balance, but they are to  be considered. Tha nk you for your help here. 
My goal is to see if we can’t come to an equitable solution.

Air. G illiat. Mr. Danielson, one other  thing , I  th ink I should point 
out in connection with your question about whether the  United States 
would defend the individua l doctor when he is sued in his personal 
capacity, it is the view of the Justice Department th at any judgment, 
agains t the  doctor—and we haven’t had any of  those recently—would 
nevertheless have to be borne by him. In  the United Sta tes there would 
be no app ropriation  a uthority and without special release it would be 
his burden.

Mr. Danielson. I  did recognize that. I ’m jus t try ing  to understand 
this.

Mr. Donohue. Ms. Jordan?
Ms. J ordan. I  have one question, Admiral. You mentioned the ex­

tensive use of paramedical personnel. You mentioned they would be 
exposed to some malpractice  liability . I ’m concerned about thei r ad­
herence to reasonable standards of care and not just saying that we 
need this bill because we know tha t these are people who are going to 
be more careless than the licensed physician is.

Now, what  k ind of training , what kind of communication is made 
with them about their  responsibility and capability  for  their  own acts?

Admiral Custis. Fi rst of all , Ms. Jordan , these people are formally 
trained to function in definite parameters of care. Their training in 
the case of the Armed Forces consists of 1 year of diagnostic work; 
work in diagnosis and t reatm ent of minor elementary problems. The ir 
main function in the case of the Armed Forces will be to screen and 
refer  to the prope r specialty clinic in the case of primary care.

And I thin k the danger you speak of probably has a  much greate r 
potential in the civil ian sector where they are not under close scrutiny 
or as close scru tiny and supervision of physicians in many cases.

I think, however, the  problem is not so much tha t we can picture 
there are going to be improperly  trained  and unrest rained  paramedi­
cals turned loose as it is tha t these paramedics are going to be most 
reluctant to accept responsibility because of the ir insecurity knowing 
tha t they are subject to a malpract ice suit. This same th ing, for ex­
ample, at a different level is being seen in the country in general in the 
civilian sector. There are probably more laboratory  work done and 
more overconsulting and more expensive care and perhaps a t the same
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time more reluctance to tackle  problem ridden cases on the part  of the 
medical profession of the United States  than  ever before  simply be­
cause of the fear of suit. It  is backfiring. I t causes a deleterious effect 
on the quality of care in the United State s not so much in the military , 
for obvious reasons, Ms. Jordan.

Ms. J ordan. Thank vou. I  have no fu rther questions, Mr. Chairman. 
Mr. Donohue. Mr. Coffey 
Mr. Coffey. No questions.
Mr. Donohue. Any other questions ?
Mr. Moorhead?
Mr. Moorhead. No.
Mr. Donohue. Well, thank you very much, gentlemen. I f  thefe  are 

no fur ther questions, I declare th is hearing closed.
[Whereupon, at 11:15 a.m., the subcommittee recessed subject to the 

call of the Chair. |



APPENDIX

Office of the Attorney General, 
Washington, D.C., Sep tember 17, 1973.

T he  Speaker ,
House  of Representatives,
Washington, D.C.

Dear Mr. Speaker : Enclosed for  your considera tion and appro priate  re ference 
is a legis lative proposal “To amend Titl e 28 of th e United Sta tes  Code to provide  
for an exclusive remedy again st the  United  Sta tes in sui ts based upon acts or 
omissions of United States employees, and for other purposes .”

This  proposal is intended to provide for the  immunity of Fed era l employees 
from personal liab ility  in to rt  for acts  done in the  scope of the ir employment and 
immunity  from claims  sound ing in to rt for  relief ari sing und er the  Con stitu tion 
or Fed era l sta tut es  of the United State s. The Federal  To rt Claims  Act as passed 
in 1946 did not ba r sui ts again st Government employees who comm itted tort s. 
However, if a civil actio n is brou ght aga ins t the  Government under 28 U.S.C. 
1346(b), a judgmen t in such action constitutes  a comple te ba r to any action 
aga ins t Fed era l employees for damages for the  same act  or omission. 28 U.S.C. 
2676.

Three sta tut es were subse quen tly enacted  which  barre d su it again st three 
pa rti cu lar classes of Feder al employees—Government  drivers,  medical personnel 
of the  Vete rans Adm inis trat ion, and Public Health Service personnel.  The Gov­
ernm ent Drivers  Act passed in 1961, Publ ic L aw 87-258, provides that  the remedy 
by su it aga ins t the  United Sta tes  under 28 U.S.C. 1346(b) sha ll be the  exclusive 
remedy when the  damage claimed results from the operatio n of a motor  vehicle 
by an employee of the  Government while  acting within  the  scope of his office or 
employment. The procedure by which the  Drivers Act is invoked is set for th in 
28 U.S.C. 26 79 (b )-(c ). The  actio n is usually  brought in the  Sta te court and is 
removed to the  Fed era l court  upon certi fication by the  Attorney Genera l th at  
the defendant employee was  acting within  the  scope o f his office or employment 
at  the  time of the  accident. Upon removal, the  United Sta tes  is sub stit uted for  
the  employee as defendant and  the  ac tion proceeds in the manner prescribed  for 
any other t or t cla im agains t t he  United State s.

A similar  sta tu te  was enac ted in 1965, Public Law 89-311, 38 U.S.C. 4116, w ith 
respect to medical personnel of the Veterans Adm inis trat ion, and in 1970, Public  
Law 91-623 42 U.S.C. 233, with respect  to Publ ic Health Service personnel. In 
succeeding sessions of Congress, bills have  been introduced proposing the  pro­
tection of othe r classes  of Fed era l employees such as FB I age nts  and  the  flying 
personnel of the  Fede ral Avia tion Agency.

It  is thi s Dep artm ent’s opinion that  the general principle of immunity of Fed ­
eral  employees is a desi rable one and th at  piecemeal legis lation should be 
avoided. Accordingly, this proposed bill would afford equ ality of treatm ent by 
extending the immunity from personal liab ility in tort , and from claims  sounding 
in to rt  for relie f a ris ing  u nde r the Con stitu tion or Federal  s ta tu tes of the United 
Sta tes  to all Fed era l employees.

The proposed bill would amend 28 U.S.C. 1346(b) and 28 U.S.C. 2672 by ex­
ending  the applicability of these sections to include claims  sound ing in tort for 
money damages ari sin g und er the  Constitu tion of the United States.

The proposed bill would amend  28 U.S.C. 2679(b) by ex tend ing its appl icability  
to all Federal  employees act ing  with in the scope of thei r office or employment. 
Fu rthe r provisions of the proposals  are  intended to make it  clear th at  the  pre­
viously exis ting to rt remedy aga ins t Federa l employees, as well as any claims 
sound ing in to rt arising und er the  C onst itution or Fed era l sta tu tes of the United 
States, is now bar red  and th at  the  exclus ive remedy for compensation  in these  
ma tte rs is pur suant to the procedures  of the Federa l Tor t Claims Act.

The proposed bill would also  amend 28 U.S.C. 2680(h)  by l imit ing the number 
of exceptions in that  Section, thereby rend ering the  United Sta tes  liable for  
torts  of assault, bat tery , fal se arr est , false imprisonment, malicious prosecution , 
and  abuse of process comm itted by i ts officers and employees within  the  scope of 
their employment.

(81)



82

The  prop osed  bil l wo uld  re pe al  Se cti on  4116 of  T it le  38, U ni ted S ta te s Code, 
an d Se cti on  2 3 3 ( a ) ( b ) ( c ) ( d ) ( e )  of T it le  42, re la ti ng  re sp ec tiv ely to  med ical 
pe rs on ne l of  th e V et er an s A dm in is tr a ti on  an d th e Pub lic H ea lth  Service,  as  th e 
pr op os ed  bil l prov ides  bro ad  co ve ra ge  fo r al l Fed er al  em plo yees.  Fin al ly , th e 
prop os ed  bil l wo uld  co nt in ue  au th o ri ty  in th e Sec re ta ry  of H ea lth , Edu ca tion  an d 
W el fa re  an d wo uld  pr ov ide au th o ri ty  fo r th e  Sec re ta ry  of  Defen se  an d th e Ad­
m in is tr a to r of  V eter an s A ffai rs  to  ho ld  har ndes s or  pr ov id e li ab il ity  in su ra nc e 
fo r med ical  pe rson ne l as si gn ed  to  fo re ign co unt ri es  or  det ai le d  to  oth er  th an  a 
F edera l ag ency  or  in st itut io n, or w he re  ci rc um st an ce s wou ld lik ely pr ec lu de  
re m ed ie s of  th ir d  pe rson s ag a in s t th e  U ni te d S ta te s de sc ribe d in  Secti on  26 79 (b ) 
of  T it le  28.

I recomme nd  th e in tr odu ct io n an d pr om pt  en ac tm en t of  th is  prop os al.
The  Office of  Man ag em en t an d Bud ge t has ad vi se d th a t th ere  is no ob ject ion 

to  th e  su bm iss ion of  th is  le gis la tion from  th e st an dpoin t of  th e  A dm in is tr at io n’s 
pr og ra m .

Sincerely ,
E lliot  R ich ardson ,

A tt orn ey  Ge neral .

A B IL L To  am en d ti tl e  28  of  th e  U ni te d S ta te s Code, to  pr ov ide fo r an  ex clu siv e remed y 
aga in s t th e Uni ted S ta te s in  su it s ba se d up on  ac ts  or  om iss ion of  U ni te d S ta te s 
em ploy ee s an d fo r o th er  pu rp os es .
li e  it  en ac ted by  th e Sen ate  an d H ou se  o f It ep re se nta fi ve s o f th e  Uni ted  S ta te s 

of Am er ic a in  Co ngr ess  as semb led,  T ha t Se cti on  13 46 (b ) of  T it le  28, U ni ted 
S ta te s Code is am en de d by s tr ik in g  th e pe riod  a t th e  e nd  of  th e  Se cti on  an d add­
ing th e  fo llow in g:  ”, or  w her e th e cl aim s so un di ng  in  to r t fo r mo ney da mag es  
a ri se  under th e C ons ti tu tion  or st a tu te s of  th e U ni ted S ta te s,  su ch  li ab il it y  to  be 
de te rm in ed  i n ac co rd an ce  w ith  ap pl ic ab le  fed er al  l aw .”

Sec.  2. Secti on  2672 of  T it le  28, U ni ted S ta te s Code, is am en de d by in se rt in g  
in th e  fi rs t para gra ph  th e fo llo wing la ng ua ge  a ft e r th e wor d “o cc ur re d” an d 
be fo re  th e  co lon:  ”, or w he re  th e cl ai m s so un di ng  in  to r t fo r mo ney da m ag es  
a ri se  under  th e C on st itut io n or s ta tu te s of  th e  U ni te d Sta te s,  su ch  li ab il it y  to  be 
de te rm in ed  i n ac co rd an ce  w ith  a pp lica bl e fe der al  law .

Sec. 3. Secti on  2674 of  T it le  28, U ni ted S ta te s Code, is am en de d by de le ting  t he 
fi rs t para g ra ph  a nd  su bst it u ti ng  th e f o ll ow in g:

“T he  U ni te d S ta te s sh al l be  liab le  in ac co rd an ce  w ith th e  pr ov is ions  of  Sec. 
13 46 (b ) of  th is  ti tle,  but sh al l no t be liab le  fo r in te re st  p ri o r to  ju dg m en t or  fo r 
pu nit iv e dam ages: Pr ov ided , T h a t fo r cl ai m s ari si ng  under th e  C on st itut io n or 
s ta tu te s  of  th e Uni ted S ta te s,  re co ve ry  sh al l be  re st ri c te d  to  actu a l da mag es  an d,  
w he re  ap pr op ri at e,  re as on ab le  co mpe ns at io n fo r gen er al  da m ag es  no t to  exceed  
$5,000.”

Sec. 4, Secti on  26 79 (b ) of  ti tl e  28, U ni ted S ta te s Code, is  am en de d to re ad  as  
fo ll ow s:

“ (b ) Th e remed y again st  th e  U ni ted S ta te s prov ided  by se ct ions  13 46 (b ) an d 
2672  of  th is  ti tl e  fo r in ju ry  or loss  of  pro pe rty,  or pe rs on al  in ju ry  or death  
ca us ed  by th e ne gl ig en t or  w ro ng fu l ac t or om iss ion of  any  em plo yee of  th e Gov­
er nm en t whi le  ac ting w ith in  th e  sco pe  of  his  em pl oy men t is ex clus ive of  an y 
o th er civi l ac tio n or  pr oc ee di ng  ari si ng  ou t of  or re la ti ng  to  th e  same su bj ec t 
m a tt e r ag ain st  th e em plo yee who se  ac t or om iss ion ga ve  ri se  to  th e cla im , or  
again st  th e  e st a te  o f s uc h em ploy ee .”

Sec.  5. Se cti on  26 79 (d ) of  ti tl e  28, U ni ted S ta te s Code, is am en de d by in se rt in g 
in  th e  fir st se nt en ce  th e w or ds  “office o r” be tw ee n “sc ope of  h is ” an d 
“empl oy men t.”

Sec. 6. Secti on  26 79 (d ) of  ti tl e  28, U ni ted S ta te s Code is  am en de d by de le ting  
th e second  se nt en ce  an d su bsti tu ti ng  th e fo llow in g:  “A ft er remov al th e  Uni ted 
S ta te s sh al l ha ve  av ai la ble  a ll  de fens es  to  which  it  wou ld  ha ve  been en ti tl ed  if  
th e  ac tion  had  ori gi na lly be en  comm enced again st  th e U ni te d S ta te s under  th e 
F edera l T ort  Cl aims Ac t. Sh ou ld  a U ni ted S ta te s d is tr ic t court  det er m in e on a 
heari ng  o n a mo tio n to  re m an d he ld  be fo re  a  tr ia l on th e m er it s th a t th e  em plo yee 
who se  ac t or  om iss ion  ga ve  ri se  to  th e  su it  w as  no t acti ng  w ith in  th e  sco pe  of  
h is  office or em ployme nt , th e ca se  sh al l be re m an de d to  th e  S ta te  c o u r t: Pro ­
vide d,  T ha t whe re  su ch  a re m ed y is  pr ec lu de d be ca us e of  th e  avail ab il it y  of  a 
rem ed y th ro ug h pr oc ee di ng s fo r co mpe ns at io n or o th er be ne fit s from  th e U ni ted 
S ta te s as prov ided  by an y o th er law , th e  ca se  sh al l be  di sm isse d,  but in  th a t 
ev en t th e ru nn in g of  any li m it a ti on  of  tim e fo r comm encin g, or fil ing  an  ap pli ­
ca tion  or  cla im  in, su ch  pr oc ee di ng s fo r co mpe ns at ion of  o th e r bene fit s sh al l be 
de em ed  to  ha ve  been su sp en de d duri ng  th e pe nd en cy  of  th e  civi l ac tion  or pr o­
ce ed in g un de r th is  se ct ion. ”
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See. 7. Se cti on  26 80( h) of  ti tl e  28, U ni te d S ta te s Code,  is  am en de d to  re ad  as 
fo llo ws. “An y cl ai m s a ri si ng  ou t of  libel,  sl an der , m is re pre se nta tion , de ce it,  or  
in te rf ere nce w ith  con tr ac t ri gh ts .”

Sec.  8. Se cti on  4116  of ti tl e  38, U ni ted S ta te s Code,  is  repe al ed , as  of th e 
ef fect iv e date  o f th is  Act.

Sec. 9. Se cti on  223 of  T it le  I I  of  th e  Pu bl ic  H ealth  Se rv ice Act, 58 S ta t.  682, 
as  ad de d by Se cti on  4 of  th e  Act of  De cembe r 31, 1970, 84 S ta t.  1870 (42 U.S.C. 
23 3) , is  re de si gn at ed  as Secti on  224 an d is am en de d to  re ad  as fo llow s:  
“A uth ori ty  of Sec re ta ry  of  de sig ne e to  ho ld ha rm le ss  or pr ov id e li ab il it y  in su r­
an ce  f o r as sign ed  or  d eta il ed  e mp loyees .”

“Sec. 224. Th e Sec re ta ry  of  H ea lth , E du ca tion  an d W el fa re , th e S ecre ta ry  of  
D ef en se  an d th e  A dm in is tr a to r of  V et er an s Affa irs , or th e ir  de sign ee s may , to  
th e  ex te n t de em ed  appro pri at e,  ho ld harm le ss  or  pr ov id e li ab il it y  in su ra nce  fo r 
an y officer or  em ployee  of  th e ir  re sp ec tiv e dep art m ents  o r ag en cies  fo r dam ag e 
fo r pe rs on al  in ju ry , in cl ud in g dea th  or  pr ope rt y da mag e,  ne gl ig en tly  ca us ed  by  
an  offic er or  em ployee  w hi le  ac ting  w ithin  th e  scope of  h is  office or  em pl oy m en t 
and  as  a re su lt  of  th e pe rf or m an ce  of  med ical,  su rg ic al , de nt al , or  re la te d  fu nc­
tion s,  incl ud in g th e  co nd uc t of  cl in ical  st udie s or in ve st ig at io ns,  if  suc h em ploy ee  
is as sign ed  to  a  fo re ig n co un tr y or  det ai le d  to  o th er th an  a Fed er al  ag en cy  or 
in st it u ti on , or  if  th e ci rc um stan ce s a re  s uc h as  a re  l ik ely to  pr ec lu de  t he  r em ed ie s 
of  th ir d  pe rson s again st  th e  Uni ted S ta te s de sc ribe d in  se ct ion 26 79 (b ) of  T it le  
28. fo r su ch  da m ag e or in ju ry .”

Sec. 10. Thi s Act  sh al l becom e effecti ve  on th e fi rs t day  of  th e  th ir d  mon th  
which  be gins  fo llo wing th e  date  of  it s en ac tm en t and sh all  ap pl y to on ly  th ose  
cl aim s ac cr ui ng  on or  a f te r  t he  ef fecti ve  d at e.
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